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Memorandum

To:  Pre-and Post-Trial Laws and Processes
CC: Mary Geddes

From: Giulia Kaufman, Susanne DiPietro
Date: April 20, 2015

Re:  Bail Survey Analysis - Public Defenders & Prosecutors

In the spring of 2015 an electronic bail survey was distributed to 38 prosecutors and public
defenders who had been identified by their agency leaders as key informants with good perspective
and strong experience in pretrial practice.

Around 15 prosecutors identified as office chiefs and supervisors were invited to take the
electronic bail opinion survey. By the April 1 deadline, nine respondents who identified themselves
as prosecutors had participated in the survey. Of the nine prosecutors, 2 were from the First
District, none from the Second District, 6 from the Third District (5 in AN; 1 outside of AN), none
from Fairbanks, and 1 from the Fourth District outside of FA. The following provides a general
overview of reoccurring themes to questions in the bail survey distributed among prosecutors.

Around 23 defenders were invited to take the electronic bail opinion survey. Twenty public
defenders participated in the survey. Of the twenty, 3 were from the First District, 2 from the
Second District, 10 from the Third District (5 in AN; 5 outside of AN), and 4 from the Fourth
District (2 in FA; 2 outside of FA).

The following provides a general overview of reoccurring themes among public defender and
prosecutor respondents.

Q1: In your opinion, which court-ordered condition poses the greatest obstacle for the
pretrial release of defendants in your caseload (please choose one)?

Over half (60%) of defenders said third party custodians (TPC) pose the biggest obstacle
to pretrial release; 40% of respondents said monetary bonds pose the biggest obstacle to
pretrial release. Two respondents said they believe that TPC requirements in addition to
monetary bail pose the biggest obstacle.

In contrast to defense attorneys, about half (N=5) of the prosecutors said that monetary
bond posed the biggest obstacle to pretrial release. Three of the nine prosecutors identified
TPC requirements as the biggest obstacle, while one had no opinion.
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Q2:

Q3:

Q4

What programs or services in your court location help defendants secure pretrial
release?

In areas where services are available, defenders said that pre-trial services and programs,
such as 24/7 and electronic monitoring as well as TPC help defendants secure pretrial
release.

In areas where services are available, prosecutors agreed that pre-trial services and
programs, such as 24/7 and reliable electronic monitoring help defendants secure pretrial
release. One rural prosecutor reported that the inpatient treatment program in that
community sometimes agrees to take pre-trial defendants.

What effect(s), if any, does a third party custodian requirement have on the ability of
defendants in your court location to bail out (please list positive and negative)?

Many defenders pointed out that a TPC is supposed to be used instead of monetary bail,
but in practice it is used in addition to or to supplement monetary bail. Defenders said that
TPC is generally overused. Defenders complained it is often difficult to find a TPC because
defendants either do not have anybody who would meet the criteria or the person who
would meet the criteria is unavailable (e.g., at work). For this reason, defenders felt that a
TPC requirement mostly hinders pretrial release. Some defenders indicated that the TPC
requirement helps defendants charged with serious crimes to secure pretrial release, but
hinders defendants charged with less serious crimes.

By contrast, prosecutors generally felt that TPC requirements helped defendants bail out.
However, several prosecutors said that delays in proposing and scheduling bail hearings to
approve TPCs contributed to lengthier pretrial detention. Prosecutors’ comments further
indicated that they carefully scrutinize proposed TPCs, and a few indicated that they are
not always happy with the performance of those who are appointed (“I have had plenty of
court approved TPC who would violate their oath and let the defendant do whatever they
wanted (until they got caught)”).

In your opinion, are cash bonds used effectively and appropriately in your court
location (why or why not)?

Most defenders said that cash bonds are not used effectively because they are often too
high and set without considering the defendant’s income or the availability of case or bail
bondsmen in the region. Another concern was that they are often arbitrary and biased and
depend on the judge. However, some defenders said cash bonds are used effectively and
appropriately, but did not elaborate.

Several prosecutors said that cash bonds were not common in their court locations. Those
with experience of cash bonds were generally positive about their use, particularly cash
performance bonds. Two prosecutors complained that judges are too lenient on bond
forfeiture when the money has been posted or loaned by the defendant’s friends or family.
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Q5:

Q6:

Q7

Q8:

Do you have any special issues/concerns with respect to pretrial release in domestic
violence cases? If so, what are they?

Almost 80% of defenders stated that have special issues/concerns with DV cases. The two
main concerns raised by the defense were the TPC requirement for DV cases and protective
orders prohibiting the defendant from returning to the resident which defenders felt
potentially lead to homelessness and destroy families.

Five of the nine prosecutors also expressed special concerns with pretrial release in DV
cases, but their concerns were different from defenders’. The prosecutors’ main concern
was intimidation or coercion of the victim by the defendant who ignores the “no contact”
condition of release. Prosecutors reported this problem to be especially acute in rural
villages where no local law enforcement officer is available to enforce the order. One
prosecutor mentioned a concern about victims who insist that the defendant can return to
the home.

What effect(s), if any, has the statutory 48 hour detention period permitted by
AS12.30.006(b) have on the timing of pretrial release for defendants in your caseload?

Most defenders said that the statutory 48 hour detention period has no to little effect; some
said that it is either not followed or not used in practice. However, a few defenders said
some defendants do not get bail review within 48 hours and that prosecutors try to restrict
bail hearings. In addition, some defenders complained of scheduling difficulties caused by
high volume.

Prosecutors agreed that the statutory 48 hour detention period has no to little effect, because
in practice the courts arraign every 24 hours. One prosecutor complained that judicial
officers in his/her location are “reluctant” to allow the extra time authorized by the statute.

(For Defenders only)n For your clients who remain in custody longer than 48 hours
after their initial appearance, what is your practice or approach to requesting a first
bail review hearing for them (e.g., requested as a matter of practice, case by case,
timing of request, etc.)?

Most defenders indicated that they decide how to proceed on a case by case basis. Some
indicated that they try to schedule a bail review hearing as soon as possible; it was
mentioned again that prosecutors try to restrict bail hearings. Also, defenders said that they
try to see the defendant in person, prepare a strong proposal, and possibly determine a TPC.

(For Defenders only). For your clients who remain in custody after their first bail
review hearing, what factors typically prevent you from scheduling a second or
subsequent bail review hearing (e.g., prosecutor will not agree: new information not
available, etc.)?

The overwhelming answer to this question was that there is often no new information. In
addition, defenders indicated that their clients either do not have the money to post bail or
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Qo:

Q10:

Q11:

that there is no TPC. Most defenders said judges generally will agree to a second hearing,
if there is a new proposal. However, a few respondents stated that some judges make it
difficult to get a second hearing.

In your opinion, how important is the 7-day waiting period between bail review
hearings?

Defenders saw no value in the 7-day waiting period between bail review hearings. They
argued, among other things, that the waiting period is unnecessary, because a defender
whose client gets a plan together shouldn’t have to wait to present it to the judge, while a
defender whose client can’t get a plan together generally won’t waste the court’s time with
a weak application.

In contrast, prosecutors characterized the waiting period as an important safeguard against
large numbers of frivolous bail hearing requests where there is no new information. Two
prosecutors said the waiting period was important for victim notification or impact on
victims. Two reported that they waive the waiting period if the circumstances warrant.

What effect(s), if any, does the statutory rebuttable presumption against bail in
AS12.30.011(d)(2) have on pretrial release practice in your court location?

Few defenders thought that the statutory rebuttable presumption against bail had much
effect on the pretrial release decision. Defenders reported that judges seldom relied on the
statutory rebuttable presumption against bail, choosing instead to keep people in jail for
longer periods of time simply by setting high bail amounts and unreasonable bail
conditions.

Prosecutors agreed that the rebuttable presumption had little or no impact on practice. One
prosecutor said that “no bail” orders are problematic because “we are a bail state.”

What aspects of pretrial release practice in your court location seem to be working
well?

Defender Responses

e Increase in performance bonds

e 24/7 monitoring program

e Small amount of cash performance bail combined with TPC

e A defender from the First District reported that most misdemeanor cases and some
felony cases receive OR release. This respondent also reported that judges are
occasionally open to allowing someone a day or two of release to gather the money to
post bail. Rarely, a First District judge might permit a “down payment” with future
scheduled payments. Another 1% District defender reported that judges generally are
allowing “continued” bail hearings, in other words, allowing the hearing to be



Bail Survey: Prosecutor & Defender Results
April 20, 2015
Page 5 of 9

Q1lz2:

completed during a series of two or more court sessions until a release proposal is
approved.

A defender from the Second District reported that “a fair number of people” get OR
release, and that seems to work well. This defender observed that people on OR release
do not seem to break conditions any more often than those on monetary bail.

A defender from the Third District (outside of Anchorage) reported that misdemeanants
in his/her court location are able to be released, if not at arraignment then usually after
a first bail hearing. Many felony clients also are able to be released, and if they do well
on bail, the judge often will relax the conditions.

Prosecutor Responses

Two prosecutors noted that requiring monetary bail was very likely to result in
reporting violations because the person posting the money (who usually is someone
other than the defendant) has a strong incentive to report violations.

Prosecutors praised the 24/7 provider for reporting violations.

One prosecutor liked judges who require defendants on pretrial release for felonies to
be present for pretrial conferences.

What are the problems?

The system of setting a bail initially, then automatically lowering it at the next hearing
does not make sense. Many third-party custodians are not trustworthy. We do too many
bail hearings (subsequent bail hearings even if circumstances have not changed).

The Misdemeanor Bail Schedule should not include VCRs. Officers are arresting
individuals for VCRs then setting their bail pursuant to the bail statute so the defendants
are immediately released with any judicial review or any opportunity for the state to
address bail on the underlying offense before they are released. 24/7 is not working.
Judges are releasing defendants to 24/7 WITHOUT any alcohol or drug restrictions.
Judges are releasing felony DUI offenders to 24/7 which does not keep the community
safe (defendants have been caught driving to 24/7 to blow). Public Defender Agency
is now filing motions to suppress breath results from 24/7 seeking to keep defendants
from being charged with VCRs.

Bonds are diminished to nearly ineffective when the rules for forfeiture, reinstatement
and exoneration only receive nominal consideration.

The problems include TPCs not reporting violations, lack of law enforcement to
observe or enforce violations, victims being intimidated into not reporting, and the
length of time that it takes to get a case resolved once a defendant us out on bond.
There are a small number of defendants who cannot stay out of trouble no matter what
bail is set whether it is cash, third-party custodian, or combination.

Too many bail hearings in probation violation cases.
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e The public defender agency's position is that the 24/7 programs testing constitutes a
violation of the privacy rights of the defendant and should not result in new Violating
Conditions of Release charges

e TPC requirement is relied upon too heavily for misdemeanor offenses that are alcohol
related. Not enough weight is given to a defendant's lack of criminal history. Example:
First time DUI with a high BAC say .121 may be required to have a TPC to ensure
sobriety in lieu of a simple "don't consume alcohol™ condition with monetary bail.

e Bail is too high, especially in misdos. Also bail is too often, even for misdos, cash and
a third party.

e Some people remain in jail as pretrial detainees. That should be a very rare thing,
reserved for serious violent offenses. We're doing a better job getting people out here
[First District] compared to other areas of the state, but we still consistently have people
say the word 'guilty’ just to get out of jail. That is a complete failure of the system, even
though it happens everywhere in the country.

e Courts very liberally assign TPC requirement; current Electronic monitors are
expensive, DAs are given too much liberty to threaten clients who wish to remain out
of custody pre-trial.

e Generally speaking, the judges and magistrates don't give enough weight to the bail
factor that instructs the court to consider the assets available to a defendant and whether
they can actually meet the monetary conditions of release. As a public defender I
represent people the court has already determined to be indigent, but this rarely factors
into their decision. For example, $2,500 cash bond may be reasonable for a state
employee, but that same amount means something completely different to my clients.
Most of the time, that $2,500 bond means my client pleads out, or remains in custody
until trial.

e The primary problem is using bail as a form of "pretrial probation" -- imposing onerous
conditions that would never be permitted to be imposed upon someone who was
convicted of a crime. For example, our local judge regularly requires that people
released on bail be subjected to warrantless searches of their residence. This clearly
runs afoul of the Fourth Amendment. Yet, as a defense attorney, | don't challenge it
very often because the court's response will be to increase the monetary bond. Recently,
[a Second District] magistrate ordered that a defendant charged with a class B
misdemeanor would only be let out of jail if she got a shot of Vivitrol and submitted
proof of the shot to the court. (Vivitrol is a prescription medication that inhibits the
desire to consume alcohol.)

e An over reliance on third party custodians. Monetary bail that ignores an individual's
ability to pay. Conditions that restrict movement and prevent clients from obtaining
work or attending treatment. Release that prevents defendants from returning home
despite the protestations of the alleged victim. A tendency, while completely human,
to unofficially set bail at a given price for a given offense without regard to
12.30.011(a) and (b). The courts have completely ignored that the drafters of



Bail Survey: Prosecutor & Defender Results
April 20, 2015
Page 7 of 9

Q13:

12.30.011(a) and (b) realized that the individual with whom the statute references
would be charged with a crime, and instead use that fact as the justification for
overcoming the presumption for unsecured release. A review of the number of
individuals given an unsecured release will demonstrate this fact.

The judges use TPCs, 24/7, conditions and monetary conjunctively rather than in
substitution for one another. The threshold for the use of TPCs in misdemeanors and B
& C felonies should be set much higher. The monetary figures that the bench officers
set don't seem to be tied to reality in any way. The department of law opposes bail
release for the hell of it without evaluating whether they truly believe the defendant to
be a flight risk or public safety threat.

Lots of clients don't have a close friend who can babysit them 24 hours a day. Lots of
clients can't afford the roughly $200/week that it costs to be electronically monitored,
or the $50/visit cost of having a urinalysis test done.

Monetary bonds are too high and TPC requirement is used too often and in cases where
it is not needed.

I think it is more difficult than it should be to get misdemeanor clients out of custody.
I think the court is still struggling to grasp the idea of presumptive OR release.

There are no pretrial services out here, no bondsmen, and bail is often set to [sic] high
on felony charges.

The inability/unwillingness of [First District] treatment providers to perform substance
abuse evaluations for incarcerated clients. Also, the unreasonable restrictions imposed
in accusations of domestic violence.

Judges routinely require third-parties where it is not necessary or warranted. Judges do
not consider the finances of my clients when fashioning monetary bail.

Some DAs oppose all bail arguments just for fun I think.

Too many third party custodians ordered plus a cash posting.

Any recommendations you would like the workgroup to consider to improve pretrial
release outcomes in your court location/statewide?

The DOC issue of facilities being full should not dictate how the rest of the criminal
justice system does business. That is the tail wagging the dog. Protection of the public
must still be a consideration. More thought should be put into the initial setting of bail.
Judges over-utilize the third-party custodian requirement. Most states do not even have
that - they set a reasonable bail, and defendant makes it or does not. Promoting a timely
resolution of cases (adhering to motion deadlines, not granting continuances, etc.)
would free up jail space just as well, if not better.

Remove VCRs from Misdemeanor Bail Schedule.

If forfeiture rules are more reasonably applied, those posting bonds would be more
invested in securing their collateral - and exercising more initiative in encouraging
compliance, and reporting non-compliance.
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e We have no pretrial services here: no EM, no pretrial release review, and no bail bonds
people.

e The main problem is the long time from initial court appearance until the case is
resolved either with a sentencing or release of the defendant.

e Recommend establishing parameters for bail for probationers so we can avoid third
party custodian analysis.

e More testing programs like 24/7 ... my estimation is that 90% of my violent crimes
involve alcohol/drug abuse. If the offenders are not impaired by substances many of
them do not violate the law. Testing programs that are strict enforcers and reporters
allow offenders release but ensure that they don't endanger the community by using
and committing new crimes.

e The courts should be more willing to lower bail especially when the defendant has
already served the mandatory minimum.

e A bail bondsman in town [First District] would be nice.

e There should be a burden on the State (a significant one) to present evidence
demonstrating why a TPC is necessary.

e Has there been any study of the relationship between bail setting and bail violations?
Since we've gotten away from the O/R presumption, we at least owe it to ourselves to
see whether increased bail requirements actually improves bail performance.

e Work with the appropriate treatment agencies, governing licensing boards, etc. to
permit and encourage treatment providers to provide substance abuse evaluations to
incarcerated clients - grant courts more discretion in imposing restrictions in domestic
violence cases.

e More training on following the bail statute and allowing people out OR or on unsecured
bonds.

e More distinct rules regarding when OR release is appropriate. There are many offenses
that should not prohibit individuals from being released, regardless of criminal history.

e The only difference between OR release and posting monetary bail is person stays in
jail longer or until trial. The overwhelming majority of persons do not violate bail
conditions. Some do violate and they face new charges (VCOR). That is much more of
a deterrent than $500, $1000, $5000. Repeal AS 12.30.011(d)(2).

e More accommodation should be made for the defendants who are actually working.
The system is designed for unemployed drug addicts. If someone has a job, we should
make an effort to keep them working. Work is its own therapy.

e | think that Judges should be trained on the importance of an OR presumption in
misdemeanor cases and that bench materials should emphasize the presumption. | also
think the state should collect data concerning racial disparities in bail release in Alaska
and present that information to Judges and Legislators.

e Abolish the ability for the prosecution to request third-party custodians. Require judges
to make factual findings on the record as to why an O/R release, unsecured bond or low
monetary appearance or performance bond won't reasonably ensure the return to court
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of the defendant and the safety of the public. Provide easier access to appellate review
of bail decisions.

e .... [Copy other jurisdictions that have pretrial services. Good pretrial services
programs include] regular telephone contact... periodic office visits, mail-in reports,
drug testing and monitoring, mental health or substance abuse evaluations, and
domestic violence evaluations.

e | would like the judges to be periodically reminded that bail is not an adjudication of
guilt, it is not "pre-probation”. If a person is found guilty, then an appropriate
punishment can be fashioned. But suspending the Fourth Amendment or requiring that
someone receive shots of a psychoactive medication is not appropriate for someone
who has been merely accused of a crime.

e Add a bail factor to 12.30.011(c) that instructs the court to consider the defendant's
approximate annual salary and if the court is going to set a monetary bail condition that
exceeds 25% of a defendant's annual salary, the court needs to make a specific finding
as to why a higher bail amount is necessary to protect the public. Also, the presumptions
against bail should not apply to individuals charged with misdemeanors, unless the
current charge is a DV offense charged under 11.41.

e DOC EM should be available to clients pre-trial. This would get many people out of
jail and at their jobs, at their own cost. DOC EM costs less than the for-profit
companies, is more secure, and gives defendants credit toward any potential sentence.

e Unsecured performance bonds; Payment schedules for secured bonds; pretrial
EM/house arrest; Strengthen the OR presumption that already exists; reclassify minor
non-violent misdemeanors as infractions (MCA/DWLR); reclassify possession of
drugs as a misdemeanor.

e Prevent the imposition of cash and a third party except for Unclassified, A, or B
felonies, and C felonies which are not the first felony (with perhaps an exception for
recidivist assault felonies and felony DUI's).

e Recommend a reducation [sic] of Third-Party requirements for low-level offenses,
unless no bail can be posted.

e Defendants should have counsel at their initial appearance. Conduct an individualized
risk assessment of defendants awaiting their initial appearance. Unsecured bonds
should be employed instead of secured bonds in many cases. Eliminate bail schedules.
Fewer warrants, more summonses. Encourage citation releases.
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Bail Survey Analysis - Judicial Officers

Twenty-eight judicial officers participated in a survey about pretrial release issues during the
spring of 2015, including 18 judges and 8 magistrate judges. Nine respondents were from the First
Judicial District, five from the Second, eight from Anchorage, three from Fairbanks, and one from
the Fourth District outside of Fairbanks. We did not receive any responses from the Third District
outside of Anchorage. The following summarizes reoccurring themes in the responses received.

Q1l:

Q2:

What programs or services in your court location help defendants secure pretrial
release, and why?

If judges and magistrates had programs or services available in their location, those
typically included alcohol and drug monitoring services, such as 24/7, electronic
monitoring services, 3™ party custodians, bail bondsmen, and mental/behavioral health
services. A few relied on police departments willing to perform daily sobriety checks.
Respondents stated that these programs or services either help defendants to be released or
to comply with their bail conditions.

One judge noted that performance bonds can help ensure a person follows conditions of
release, but court rule prohibits their forfeiture absent a request from the prosecution. This
judge said that prosecutors do not often request forfeiture or follow the necessary
procedure.

What programs or services (other than those currently available to you) would allay
your concerns about a defendant’s appearance or performance (for example, weekly
check-in, automated phone reminder, etc.)?

Most respondents pointed out that appearance and performance are two separate issues.
With regards to defendants’ appearances, most respondents stated that there are very few
defendants who fail to appear and that it is generally not an issue. However, respondents
welcomed the idea of reminder calls.

With regards to performance, respondents stated that drug and alcohol testing, electronic
monitoring, ignition interlock devices, and mental health services would help, and those
could include weekly check-ins.
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Q3:

Q4

Q5:

Q6:

Q7

Q8:

To what extent would alternate arrangements for posting money bail (credit cards,
ATMs, etc.) help defendants in your courtroom meet monetary bail requirements?

Some judges seemed confused about whether bail can be paid by means other than cash
(i.e., credit card, ATM, check). Some thought it was already possible, others thought it
was not possible, and some thought it was only possible via court order. With few
exceptions, the idea of posting bail via credit card was welcomed.

What aspects of attorney’s advocacy and practices are helpful/not helpful to your bail
decisions?

Judicial officers do not find it helpful when the attorney is not engaged with the client or
is very inexperienced (“bail slave”) and not familiar with the bail statute. Arguments such
as, the defendant does not have money, were perceived as unhelpful.

Judges and magistrate judges find it helpful, if the attorney is engaged with the client and
is familiar with the bail statute. It is also perceived as helpful, if the attorney has a plan for
the client (i.e., employment, housing), knows his criminal history, personal information,
and family situation, and is aware of the victim’s position regarding the client’s release.

For what reason do you typically require a third-party custodian as a condition of
pretrial release?

Several judges said they use third party custodians as a condition of pretrial release if the
defendant has no monetary means to post bail, or to lower or supplement bail. Further,
judicial officers stated they consider the defendant’s criminal history, his previous success
with complying with conditions of release, public safety, and the victim’s safety (if there
was a victim). Most respondents indicated that they use third party custodians for violent
and drug offenses, and DUIs.

What effect(s), if any, has the statutory 48h waiting period permitted by
AS12.30.006(b) had for felony defendants in your courtroom?

Overall, judicial officers believed that the statutory 48h waiting period has little or no
effect.

AS12.30.006(d) imposes restriction on a defendant’s ability to get a second bail review
hearing. What effects, if any does AS12.30.006(d)(1) have for defendants in your
courtroom?

Overall, judicial officers believed that these restrictions have little to no effect for
defendants. Several judges indicated that they are fairly flexible about what qualifies as
new information.

What effects(s), if any, does the statutory rebuttable presumption against bail in
AS12.30.011(d)(2), have for defendants in your courtroom?
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Qo9:

Most respondents believe that the statutory rebuttable presumption against bail has no to
little effect for defendants. Judges who reported ordering “no bail” also reported that the
defendants sometimes successfully overcame the presumption. Several judicial officers
noted that prosecutors do not often ask for it. When no bail is ordered, however, judicial
officers believed that it causes people to be incarcerated longer, higher bail, and the use of
third party custodians.

Any recommendations you would like the Commission to consider to improve pretrial
release outcomes in your court location or statewide?

Most judges said they would like to have more pretrial services, such as drug and alcohol
testing and electric monitoring.

A judge suggested that defenders who conduct bail hearings should be experienced, should
know the law, and should be prepared to discuss the defendant’s particular situation.

Allow a defendant to continue working and post a cash bond incrementally pay day to pay
day.

Allow village defendants to pay bail over the phone to avoid transport.

In order to decrease unnecessary pretrial delay, allow a maximum of two Rule 45 waivers.
This judge observed that traveling attorneys move hearings to accommodate their own
schedules while defendants remain on strict conditions of release and victims feel they are
not being heard.



