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FORWARD

This report concerns the effect of the elimination of plea bargaining
on the entire criminal justice system in Alaska. It describes the two
parts of the evaluation completed during the first year: the misde-
meanor statistical study based on court system data, an interview study
consisting of interviews with judges, police, defendants and lawyers,
and a survey of the entire Alaska Bar Association. In the final report
of the evaluation project scheduled for March 1978, the information in
this report will be integrated with information from the felony statis-
tical study, a second round of interviews, a court management study and
a legal evaluation of the plea bargaining process to produce a comprehensive
study of the effect of a decision by one part of the criminal justice
system on the remainder of that system.

The staff of the plea bargaining pfoject would like to thank
Stevens H. Clarke for his help in designing the study, Merle Martin of
the Alaska Court System for the misdemeanor data, Professor Albert
Alschuler for his ideas and hypotheses, Arthur H. Snowden II and
Chief Justice Robert Boochever for opening up the court to us, and the
National Institute of Law Enforcement and Criminal Justice for under-
writing the research. But above all, our debt is to the police officers,
defense attorneys, prosecutors, judges and defendants who offered their
time and opinions and searched their memories and records for our

interviewers.
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SUMMARY OF CONCLUSIONS

In an effort to eliminate plea bargaining in the Alaska
criminal justice system, the Attorney General instituted a statewide
policy which prohibited district attorneys and assistant district attor-
neys from engaging in plea negotiation--the recommendation of a specific
sentence, or 'vertical" or "horizontal' reduction of charges for purposes
of inducing a plea of guilty.

In March of 1976 the Alaska Judicial Council's Plea Bargaining
Project undertook a two-part evaluation to assess the effect of the new
policy. For purposes of comparative analysis this study focuses pri-
marily on the year immediately preceding the policy's effective date
(August 15, 1974--August 14, 1975) and the year following that date
(August 15, 1957--August 15, 1976). (Hereafter called Year One and Year
Two.)

Preliminary findings at the conclusion of the project's first
twelve months of analysis are summarized in the interim report which
follows. These findings are based on mail surveys, personal interviews
with 174 attorneys, judges and law enforcement officers, and a statis-
tical analysis of 23,000 misdemeanor cases filed during Year One and
Year Two. The second phase of the study will conclude with the final
report, combining further analysis of the first year's findings, analy-
sis of the extensive felony statistical study now in progress, follow-up
interviews taking as a point of departure the tentative conclusions
reached in this interim report, a report of court observations, and a
selective review of the literature and legal analysis of the policy's

impact and possible implications. The final report should be completed



in March 1978,
The project bases its evaluation on a set of hypotheses which are
subsidiary to two major questions:

(1) Has plea bargaining (as defined by the Attorney General)
been eliminated?

(2) How has the new policy affected the system of criminal
justice?

The second question can be answered notwithstanding the answer to the
first inquiry.
* * %

Regarding the first issue, utilizing interview and survey method-
ologies it was determined that the aims of the policy have been partially
accomplished. While a great number of those interviewed or surveyed
believed that charging concessions (dismissals or reductions) were still

being offered in exchange for guilty pleas, a significant majority

of respondents agreed that sentence bargaining has been virtually

eliminated. The variety of considerations involved in charging and

general uncertainty as to what constituted "

charge bargaining' are
posited as possible explanations for divided opinion on the matter of
whether this practice has been curtailed or halted. Follow-up inter-
views in the second project year are aimed at clarification of this
question.

Confirming the evaluation's hypothesis, trials have substantially

increased in both district and superior courts. The increase in district

court trials averaged 72.4 percent for the three locations studied.

Juneau was by far the least affected; while Anchorage had the greatest
percentage increase (76.9 percent). However, the increase in misde-

meanor trials had a more strongly felt impact in Fairbanks than in
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Anchorage; possibly because in Anchorage the district court judges
anticipated the effects of the policy and instituted new calendaring
procedures which appeared to have had a salutary effect.

It was hypothesized that with no plea bargaining there would be
fewer incentives for a defendant to change his plea from not guilty to
guilty, a circumstance which would slow the system down. Preliminary
findings from the misdemeanor study did not support this hypothesis:

District court disposition times actually declined significantly in all

three locations (-32.4 percent in Anchorage). The rate of guilty pleas
entered at arraignments increased slightly in Anchorage, Fairbanks and
Juneau. Decreases in misdemeanor case disposition times were less
marked in Juneau (-8.6 percent) than in the other two locations studied.
With regard to felony disposition times, data supplied by the Alaska
Court System indicated that disposition times have decreased in Anchorage
and Juneau. Only in Fairbanks did felony disposition times increase
(+27.0 percent).

In their interviews, attorneys and judges were asked to evaluate
the increase in trials--was it good or bad? Many private attorneys were
critical, frequently stating that it required them to treat every criminal
case as if it were definitely going to trial. As a consequence of this
perceived necessity to prepare more diligently, middle-class persons
without the benefit of any program of legal insurance were said to be
unable to afford legal representation. Many judges and district attorneys
said the policy had an adverse effect on the administration of justice
in misdemeanor cases; it was claimed to be impossible for the state to
litigate fully all charges filed, with the consequence that on the eve
of trial the state "lost control" over many cases which were ultimately
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dismissed. On the positive side, many lawyers and judges expressed the
opinion that the policy was a '"healthy change' since it encouraged a
more thorough and professional approach to case preparation and was
conducive to a generally higher quality of legal representation for both
sides. The calendaring changes in tﬁe Anchorage district courts were
also viewed as a positive impact of the policy.

The study sought to evaluate the new policy's effects on case
disposition and outcome. Information derived from interviews alone
tended to support the hypothesis that there existed, both previous to
the policy and after its initiation, a differential between sentences
rendered after pleas of guilty and those rendered following conviction

at trial. The misdemeanor statistical study showed that the "active

time" differential between post-plea and post-trial sentences increased

significantly with the institution of the policy. This fact tends to

refute another hypothesis--that the elimination of plea bargaining would
reduce any such differentials that may have existed previously. For
example, during the year preceding the new policy, the average active
sentence for misdemeanors admitted to at arraignment was seven days; and
this seven-day average remained constant in Year One even if the

defendant was convicted following a full trial. However, in Year Two,

while the average active time for guilty pleas at arraignment actually
decreased (from seven days to six days), defendants who exercised their
right to trial received average sentences in Year Two of 22 days, a
dramatic differential. Also, in both Year One and Year Two, sentence
differentials between guilty pleas entered at arraignment and guilty
pleas entered during the pre-trial period were discovered, providing

some evidence of the exaction of a penalty, not only for trial, but also



for the entry of a not-guilty plea.

Overall, misdemeanor conviction rates showed a slight increase;
although for some types of offense there was actually a decrease in the
rate of conviction. Analysis of specific offenses suggests that the
state district attorneys' offices are following a policy of more rigorous
screening for certain offenses, with higher conviction rates occurring
for these as predicted. On the other hand, increased filings by the
municipal prosecutors' offices (for example, +371.0 percent in Anchorage),
and comparisons between conviction rates for offense classes containing
primarily municipal offenses as opposed to primarily state offenses,
suggests there is a clear difference between the screening policies of
the two offices.

The shift in screening standards emphasized by the Attorney General
as an integral part of the plan to eliminate plea bargaining appears to
be one of the most agreed-upon effects of the policy change. Opinions
concerning the merits of tighter screening ranged over the spectrum.
Police officers on one end tended to take a strong stand that law enforce-
ment interests suffered from overly strict standards for charge accep-
tance by prosecutors. It was claimed that district attorneys were acting
"like judge and jury" in deciding questions of fact and law favorably to
defendants, at great social cost. On the other end, many prosecutors and
judges, and some police investigators, were pleased with tighter screening,
claiming it was "more honest' and that cases were now investigated more
thoroughly by both the assistant district attorney and the police officer,
a circumstance benefiting the entire system.

Between the first and second years of the evaluation the pre-trial

dismissal rates for almost every category of state misdemeanor offense




decreased. By contrast, for offense categories heavily weighted with
municipal filings there was a perceptible increase in the numbers and
rate of dismissals.

Average jail sentence severity for misdemeanors increased from Year

One to Year Two by 71.4 percent (from seven days to 12 days); and average

net fines increased by 13.6 percent in Year Two. In Year Two a smaller

proportion of persons convicted of misdemeanors were released without
serving any jail time at all as compared to Year One. As far as could
be measured by the kind of misdemeanor data available, the variables
most strongly associated with increase or decrease in sentence length
were (1) the specific type of offense (e.g., assault sentences were
down; concealment of merchandise sentences were up) and, (2) stage of
disposition, (e.g., post-trial sentences were very much longer than
sentences rendered after pleas of guilty.) The lack of any clear-cut
pattern (other than the trial/plea differential) is some evidence that
the overall average sentence increase for misdemeanors was not a direct
product of the policy change, but may be attributable to other factors
such as newspaper publicity, alleged public sentiment, or that 1976
was a judicial retention election year. The importance of tﬁese other
factors was noted during the interviews by judges and other informants.

Finally, according to interviews and surveys, judicial participation

in pre-plea sentencing discussions has been virtually eliminated. This

change from prior practice is clearly the result of the new policy and
was significantly affected by the Attorney General's prohibition against
district attorney involvement in such conferences, followed closely by
the Alaska Supreme Court's disapproval of judicial participation in plea

negotiations in two recent opinions.
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All findings in the interim report should be regarded as preliminary
and subject to further amalysis in the second year of the study. Mis-
demeanor data for this report was drawn solely from statistics supplied
by the Alaska Court System. Data furnished did not always fit neatly
into the project's working hypotheses; and as a result, some of the
hypotheses could not be tested fully. Data for the felony statistical
study is being collected at this time by the project staff directly from
original sources beginning with jail booking sheets, public safety
fingerprint files, Alaska Pre-Trial Services bail reports, court files
and pre-sentence reports. Following analysis of this felony data the
project will re-examine the tentative conclusions expressed in this
interim report and these will be integrated with the final evaluation

report in March of 1978.
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I. INTRODUCTION

The directive by Alaska's Attorney General in July of 1975
prohibiting plea bargaining by all district attorneys and assistants
received a very mixed reception. The Alaska Judicial Council, an agency
of state govermment with the constitutional mandate to conduct "studies
for improvement of the administration of justice . . . ," was awarded a
grant by the National Institute of Law Enforcement to evaluate the
effects of the policy change and report its findings to the Law Enforce-
ment Assistance Administration and others. The following report sum-
marizes the findings made by the staff of the Judicial Council's Plea
Bargaining Project during its first year.

A. The Policy

Commencing with offenses filed on and after August 15
[1975], District Attorneys and Assistant District Atterneys
will refrain from engaging in plea negotiations with defend-
ants designed to arrive at an agreement for entry of a plea of
guilty in return for a particular sentence to be either recom-
mended by the State or not opposed by the State pursuant to
Criminal Rule 11(e). . . .

. . . while there continues to be nothing wrong with
reducing a charge, reductions should not occur simply to
obtain a plea of guilty.l

The above is taken from the Attorney General's first memorandum to
district attorneys and their assistants, dated July 3, 1975. In two
later memoranda (July 24, 1975, and June 30, 1976), the Attorney General
clarified his policy, especially with regard to charge reductions.

Charges should be dismissed or decreased only under unusual
circumstances, only then when justified by the facts in a

case, and not as a quid pro quo for the entry of a plea of
guilty. (Emphasis in the original.)

lsee Appendix 1, for Attorneys General's memoranda.



The Attorney General outlined several anticipated effects of the
change and proposed that district attorneys and assistants handle these
effects in certain ways. Among his concerns were improved screening ("I
stress to you . . . that you should file the charge you can prove.'2),
use of diversionary programs (". . . we will try to make available to
you as broad a spectrum of diversionary programs as we can.'3), and
participation by district attorneys and assistants in pre-plea con-
ferences called by the judge and defense counsel (. . . in no way
participate in the meeting other than to physically attend."#). These
recommendations may be considered as integral parts of the formal policy
itself.

B. The Hypotheses

The major hypotheses of the evaluation fall into two categories.
The first asks whether the policy has been implemented--i.e., whether
plea bargaining (by the Attorney General's definition) has actually been
eliminated. Since the Attorney General defined several specific aspects
of plea bargaining, four questions were asked.”

1. Have sentence recommendations, as prohibited by the
Attorney General, been eliminated?

2. Have charge dismissals in exchange for guilty pleas
been eliminated?

3. Have charge reductions in exchange for guilty pleas
been eliminated?

2See Appendix 1, Memorandum from Attorney General to All District
Attorneys and Assistant District Attorneys (July 24, 1975).

314.
414,

5See Alaska Judicial Council Project Design Report, 11-12 (1976),
for formal statement of hypotheses,
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Have more cases been rejected for prosecution since the
change of policy--i.e., has screening tightened?

The second set of questions asks whether the new policy has caused

certain changes, regardless of whether it has "eliminated plea bar-

gaining." The hypotheses and assumptions on which these questions were

based came both from the Attorney General's memoranda and the literature.

The questions include:

(a) Court Management

1.

2.

(b) Effects

Have trials become more frequent?

Have case disposition times increased (and can this be
directly correlated with the new policy)?

Have guilty pleas been entered closer in time to the
trial date settings?

on Case Dispositions

1.

Is it less likely that the defendant who goes to trial
will receive a more severe sentence than the defendant
who pleads guilty? '

Have conviction rates increased?

Have dismissals by the state changed in frequency?
Have the reasons for dismissals changed?

Has there been an increase in severity of sentences
associated with the new policy?

Has the policy been associated with a change in the
likelihood of appeal?

Has the policy been associated with a reduction in the
influence of legally irrelevant factors on the disposition
of cases?

Is there evidence of a change in policy regarding judicial
participation in sentence discussions that can be directly
correlated with the new policy?

Included in this interim report are the results of interviews domne

between September and December of 1976, preliminary results of the

misdemeanor statistical analysis, and the results of surveys taken



=

during October and November of 1976. Much of the most important data
from the study will not be available until the conclusion of the study
in February of 1978.

The evaluation itself focuses on the year prior to the elimination
of plea bargaining (August 15, 1974--August 14, 1975) and the year fol-
lowing its earliest effective date (August 15, 1975--August 14, 1976).
All of the misdemeanor and felony statistical data reported are from
these two years. The interviews reported here compare practices during
these two years also; but there is some overlap into a later period as
well. This time frame will be considerably extended by follow-up
interviews in 1977. Any policy change as sweeping in its scope as the
present will require a transition period before its final effects become
apparent. One benefit of early evaluation is that events during this
transition period can be captured while they are still fresh in the
participants' minds. Other jurisdictions considering similar policies
may find information about possible transition effects as vital to
success in their planning as will be data pertaining to more long~range
adjustments by the criminal justice system.

C. The Methodologies

The Project Design Report prepared in July of 1976 by the evalua-
tion staff cutlines the approaches to be used in answering the questions
posed for the study. Because the Attorney General's policy covers all
state criminal cases, both felony and misdemeanor, and because of the
varying impacts it was expected to have on all parts of the criminal
justice system, a cluster of methodologies has been employed. The
methods were designed by project staff, with the assistance of LEAA,

Professor Stevens H. Clarke, Institute of Government, Universitcy of
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North Carolina, and the project's Advisory Board.6

1. Statistical Analysis

Two statistical studies, both historical, make use of court files
and other agencies' records to test the hypotheses. The felony statisti-
cal study will compile extensive data on each person arrested or other-
wise charged one year prior to the policy change (August 15, 1974--
August 14, 1975) and one year following (August 15, 1975--August 14,
1976) . Approximately 3,000 defendants, each with an average of two
contemporaneous’ charges against him, will be studied.

Strength of evidence, aggravating and mitigating aspects of the
offense, socioeconomic characteristics, prior criminal history, and bail
status will be determined for each defendant and charge. Changes in the
charge from arrest to disposition, type of trial or plea, reasons for
dismissals, and recommendations by the attorneys and presentence investi-
gators will also be recorded. The data from the felony statistical
study is now being coded from agency records and court files and will be
ready for computer analysis by July 1977. 1In addition to standard
descriptive statistics, a variety of sophisticated techniques of statis-
tical analysis will be employed to ascertain the system-wide impact of
the policy change.

The misdemeanor statistical study, drawing on court computer files
for an analysis of selected offenses provides less detailed data, but a

larger sample. In some of the analysis of misdemeanors, particular

6See Appendix 2, for list of the membership of the Advisory Board.

77"Contemporaneous" as used in this study means that two or more
state or municipal charges were pending against the defendant during the
same period of time. One or more of the charges was a state felony
charge.
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coding problems in the variables under consideration arose, limiting the
use that could be made of the data. Because the misdemeanor information
was collected outside of this evaluation it was not possible to exercise
complete control over its reliability; however, the data have been checked
as carefully as possible for consistency and accuracy. (See Appendix 3,
for a more detailed description of the methodologies utilized in the
misdemeanor study.)

2. Interviews, Surveys, and Other Research Techniques

Open-ended interviews with 174 professionals in the criminal justice
system were conducted during the project's first year of evaluation. An
additional 18 interviews with defendants were obtained. Results of
these inverviews are contained in this report. Mail surveys of the
entire Alaska Bar Association and of patrolmen in several law enforcement
agencies expanded the base of respomnses. About 430 Bar members and 71
patrolmen returned questionnaires describing their experience with and
opinion of the policy change.

During the second year of evaluation 80 to 90 follow-up interviews
will be done of a randomly selected sample of persons interviewed during
the first year. The interviews provide both a rough estimate of the
validity of some of the evaluation's hypotheses and descriptive informa-
tion about the policy's effects which cannot be obtained through statisti-
cal analysis. A separate set of interviews will be carried out during
the second year to gather information about court management factors.

No further surveys are planned for the second year of the study.

Court observations and legal research comprise the remaining

evaluation techniques. Court observations will follow two procedures.

First, a selected group of felonies and misdemeanors will be observed at
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all stages of the proceedings in open court, with follow-through inter-
views of the attorneys, parties and other participants. Second, arraign-
ments, changes-of-plea, sentencing hearings and other proceedings will

be observed on a weekly basis. Legal research and a selective review of
the literature will explore the issues raised by the change of policy,
including recent Alaska Supreme Court rulings which have affected

judicial participation in plea negotiations.8

8State v. Carlson, 555 P.2d 269 (Alaska 1976); State v. Buckalew,
Opinion No. 1391 (Ak. Sup. Ct., March 14, 1977).
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IT. ELIMINATION OF PLEA BARGAINING--
HAS THE POLICY BEEN IMPLEMENTED?

A. Interview and Survey Methodologies

A full description of the methodologies is contained in Appendix 3.
Briefly, questionnaires were designed with the assistance of Advisory
Board members, the evaluation methodologist, and professionals with
extensive experience in Alaska criminal justice. The questionnaires for
defense attorneys and prosecutors included a series of questions about
hypothetical criminal cases. Prosecutors and police investigators were
asked to discuss another hypothetical case designed to show changes in
screening policies. All persons interviewed were requested to complete
a seriousness scale which ranked 34 descriptions of criminal offenses.

Interviews were completed with 45 defense attorneys (including the
Public Defender and assistant public defenders, private defense attor-
neys, and attorneys working under labor union pre-paid legal programs),
24 judges, 21 district attorneys and assistant district attorneys, 84
police investigators (police officers assigned primarily to investigation
of criminal cases, rather than patrol or administrative duties), and 18

defendants. Attempts were made to interview all judges, public defenders,

state prosecutors and police investigators in Anchorage, Fairbanks and
Juneau. Private defense attorneys were selected from a list of attorneys
with extensive criminal defense practices recommended by judges in each
judicial district. Defendants selected had had at least onme criminal
conviction preceding the date of the policy change, and one conviction
following that date.

All members of the Alaska Bar Association were mailed a question-
naire, asking for their views and experience with the new policy. Half

(430 attorneys) returned completed questionnaires, a very satisfactory
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rate of return for a mail survey of this kind. Patrolmen in law enforce-
ment agencies in Anchorage, Fairbanks and Juneau were provided with
questionnaires to fill out during roll call and shift change. Project
staff attended police staff meetings held at these times to explain the
purpose of the questionnaire, and to answer questions from patrolmen.
Seventy-one questionnaires had been returned by the time analysis was
started for this interim report; an additional 20 have been returned
since that date, and the results from these will be included in the

final report.

The interviews cover approximately the first year and one-quarter
of the period during which the Attorney General's policy was in effect.
During this period participants in the criminal justice system were
forced to rethink strategies and procedures for disposition of cases,
and adjust to the unavailability of what had been Alaska's primary
process of criminal case disposition. The data, together with recent
interviews, suggest that this first year was in effect a 'shakedown,"
and that the next year or two of the policy's life may see more settled,
long-range adjustments than those reported here for this transition
period.

B. Comparison of Interview Responses with Hypotheses

The following series of tables is provided to show some of the
overall results of the interviews. Since the numbers of persons are
different in each group interviewed (or surveyed), only percentages are
given. The questions were framed differently for each group inter-
viewed; the results shown a?e.ggg completely comparable. Nevertheless,
the interview results indicate some strong consensus about what has

occurred in the state since the Attornmey General's palicy.
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1. Have sentence recommendations, as prohibited by the Attorney General,
been eliminated?

A majority of all of those interviewed agreed that sentence recom-
mendations had been eliminated. Of those who commented on sentence
recommendations, one prosecutor said, "I talk to X [a public defender]--
I wink, he nods, and we go to court." Two judges expressed the most
common perceptions among judges, with one saying, "I would suspect
sentence bargaining has been the most curtailed,'" and the other saying,
"Pleading guilty in exchange for a specific sentence has been effec-
tively eliminated.”" The defense attorneys' position is summed up by one
attorney who said, "I get no recommendations on sentence, but I've been

able to get them [prosecutors] to agree on a variety of postures at

sentencing."
TABLE 1
ELIMINATION OF SENTENCE RECOMMENDATIONS
No Answer,
Yes No Somewhat Don't Know
Judges 62.5% 20.8% 12.5% 4,2%
Bar 65.27% 34,8% - -
Defense 53.5% 11.0% 35.5% -
D.A.s 71.5% 9.5% 19.0% -
NOTE: '"Bar' responses include all lawyers--judges, prosecutors,

and defense attorneys--who responded to the mail survey and whose
practices were self-reported to include "substantial' criminal litiga-
tion. ''Defense' responses include all defense attorneys who were
personally interviewed. 'D.A.s" responses include all district attor-
neys and assistant district attorneys who were personally interviewed.

2. Has the likelihood of "Charge Bargaining' (either reduction or
dismissal of a charge in exchange for a plea of guilty) decreased
after the effective date of the new policy?

Clearly, a much greater number of professionals within the criminal

justice system feel that charge bargaining is continuing. Part of the
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reason for this perception may be found in the Attorney General's

memoranda.

he said:

In the first memo to district attorneys and their assistants

Plea negotiations with respect to multiple counts and the
ultimate charge will continue to be permissible under Criminal
Rule 11 as long as the charge to which the defendant enters

a plea of guilty correctly reflects both the facts and the
level of proof. In other words, while there continues to be
nothing wrong with reducing a charge, reductions should not
occur simply to obtain a plea of guilty. (July 3, 1975)

In his second memo to the district attorneys, the Attormey General

clarified

his position on charging:

In my initial memorandum on this subject, I stated that while
prosecutors should feel free to reduce charges if facts
warrant, I did not want charges reduced simply to obtain
guilty pleas. I am sure with the elimination of sentence
bargaining there will be a great temptation to charge heavily
under the assumption that you can later reduce the charge in
exchange for a guilty plea. I do not want the office to do
that . . . . Once you establish the atmosphere of bargaining
with the defendant, be it over charge or sentence, it is
difficult to stop the process . . . . charge what you can
prove and then do not deviate from it unless subsequent facts

convince you that you were erroneous in your initial conclusion.

(July 24, 1975)

TABLE 2

CHARGE BARGAINING

No Answer,

Yes No Somewhat Don't Know
Judges 16.67% 41.8% 20.8% 20.8%
Bar (reduction) 53.6% 46.47%

(dismissal) 42,37 57.7% -_ -
Defense 28.9% 71.1% - -
DvoS 52;470 47.6% -_— -

NOTE: '"Bar'responses include all lawyers—--judges, prosecutors,

and defense attorneys-—-who responded to the mail survey and whose

practices

were self-reported to include "substantial' criminal litiga-

tion. ''Defense' responses include all defense attorneys who were
personally interviewed. 'D.A.s" responses include all district attor-
neys and assistant district attorneys who were personally interviewed.
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However, this second memorandum apparently left room for interpretation,

because a third memorandum almost a year later addressed the issue of

charging once again.
Some District Attorneys remarked to me at the conference {a
meeting of all district attorneys and assistants in June 1976]
that they were bringing multiple charges and multiple counts
as a matter of "tactics." I do not want that practice to
continue . ., . I reiterate that I do not want charges reduced
or dismissed in order to obtain a plea. (June 30, 1976)

Given this need for restatement of the policy on charge negotiatioms,
it is not surprising that comments such as the following were frequent:
"Charge bargaining is practical, reasonable and sensible." (A judge).
"There's charge bargaining all the time." (Another judge). ''We do say,
'"If you plan to plead to count 1, it isn't worth it to us to go to trial

on count 2.'"

(A prosecutor). "The D.A.s here pile charges on, and
they do in fact dismiss if you plead to one. [I] have had two felomny
cases where the defendants acquired four new felonies after they were in
handcuffs. You start off griping at the D.A. for heaping the charges
on, and then when you plead to one, the rest get dismissed." (A defense
attorney). "In our office as a whole, sentence bargaining has disap-
peared, charge bargaining still exists but is becoming less frequent as
the policy continues. Bargaining still goes on in different ways.'" (An
assistant public defender). ''Horizontal bargaining I still do--you try
to fit in the guidelines. So I look at charges I can prove and then
dismiss or reduce. I'm less likely to look hard at the charges if the
defendant is not entering a guilty plea." (A prosecutor).

3. Has plea bargaining been eliminated?

The question for judges, defense attorneys, prosecutors, and members
of the Bar Association was designed to elicit comment about forms of

piea bargaining that might be continuing. Other lawyers, police and
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investigators were simply asked whether or not plea bargaining had been
eliminated. Of the lawyers, 43.0 percent were not sure. Over half of the
patrolmen in the sample (54.9 per cent) thought that it had been eliminated
to some extent, but not entirely. It may be significant that such a

small proportion of each group gave a positive answer to the question,

saying "yes," plea bargaining had been eliminated.

TABLE 3

HAS PLEA BARGAINING BEEN ELIMINATED?

No Answer,
Yes No Somewhat Don't Know

Bar 29.0% 28.0% - 43.0%
Investigators 17.8% 82.2% — -
Police 2.8% 33.8% 54.9% 8.5%

NOTE: '"Bar'" responses include all lawyers and judges who responded
to this item in the mail survey. 'Investigators'" responses include all
police investigators who were personally interviewed. ''"Police" responses

include all patrolmen who completed the questionnaire distributed to
them by project staff.

Police comments focused most strongly on charge bargaining. '"We've
had the D.A.s come and tell us, 'Well, this guy says he's going to
trial, but he'll plead guilty to one charge if you drop the others.'. . . .
This happens many times." "I can give you an example. I had 26 drug
defendants that I'd made multiple buys on. I never went to trial on any
of them--they all pled guilty to one count and the others were dropped."
Another frequent theme among police comments was: ''Charge bargaining is
going on--but maybe they're reducing charges just to make sure of convic-
tion, without a deal with the defense--they do this a lot." In other
words, many police felt that prosecutors were making unilateral decisions

to reduce or dismiss charges, in the hopes that the defendant would then
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plead guilty. Police labeled this practice as plea or charge bargaining.

Lawyers also made some assumptions about what plea bargaining
included. One attorney, for example, stated; 'Yes, it's been eliminated;
but throughout, I assume this term refers only to sentence bargaining."
Another said, "It still exists in the form of charge bargains.' One
attorney stated that "Any discussion with the prosecutor is negotiation."

Summary

Looking at questions 1, 2, and 3 together, interviews and surveys
taken after the first year of the Attorney General's new policy indicate
that its purposes have been accomplished to an extent. The likelihood
that a defense attorney can exchange a guilty plea by his client for a
specific sentence recommendation has very substantially diminished. Omn
the other hand, the likelihood that a defense attorney can gain some
concession on the charge (or charges) from the prosecutor in return for
a guilty plea is still fairly high. How often these concessions result
from specific arrangements rather than tacit understandings is unclear.
One possible explanation for the difference between charge and sentence
bargaining may lie in the Attorney General's early memoranda to district
attorneys and their assistants, which apparently left the question of
charging practices open to interpretation by prosecutors. Another
explanation may be found in the fact that the process of initial charge
selection and later readjustment embraces complex considerations, while
a specific sentence recommendation is easy to define and easy to observe.

A third explanation lies in the varying assumptions made by persons
interviewed about what actually constitutes a bargain. As mentioned
earlier, one defense attorney believed that “[alny discussion with a

nrosecutor is negotiation." A police investigator said, 'Plea bargaining
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is not condoned, but amended complaints are.'" Another police investigator
thought that plea bargaining "still exists, in the form of a 'good word'
at sentencing." One police investigator said, "It's still going on.

The D.A. will reduce even without a plea from the defendant. I had one
case where I had to dance on his desk to get him to charge a felony as a
felony--a bad check case.'" Police also often believed that the change

of policy was more directed towards screening of cases, or that screening
constituted plea bargaining. Prosecutors also mentioned practices, in

one prosecutor's words, ''perilously close to a bargain."

He gave as an
example a defense attorney's statement, "'I see this reckless driving
charge as a negligent driving, and I don't have any defense to negligent

driving.'"

The prosecutor said, "sometimes I can amend the complaint."
This widespread lack of consistency in definition of what constitutes

charge bargaining leaves much room for confusion about whether it has

actually been eliminated. During the project's second year of evaluation

a second set of interviews will be undertaken. The various definitions

of "plea bargaining" given by respondents during the first set of inter-

views will be listed, and second-year respondents will be asked which of

these definitions constitutes a plea bargain, in their opinion.9

4. Have more cases been rejected for prosecution since the change
of policy--i.e., has screening tightened?

From the standpoint of police, the change in screening practice has
definitely occurred, and has had more impact than any other aspect of
the policy. This impact will be discussed further in the following
sections on effects of the policy change. "Less than half the Bar, and

over half of the judges believed that more cases were being rejected for

9See Appendix 4, for sample of interview forms.
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prosecution. A private attorney in Fairbanks said, '"I've seen no
improvement whatsoever, in fact they seem to have gotten worse.'" An
attorney in the Anchorage area said screening had improved in felonies,
but not in misdemeanors. A judge concurred that screening varied: '"'The
D.A.'s office is doing more selective screening, but they're not screen-
ing misdemeanors carefully enough before filing.'" Overall, the hypothe-
sis that screening has tightened seems to be substantiated by the

results of extensive interviews.

TABLE 4
SCREENING
No Answer
Yes No Somewhat Don't Xnow

Judges 58.3% 12.6% - 29.17%
Bar* 42.0% 58.0% - -
Defense* 17.7% - — 82.37%
D.A.s* 23.8% - - 21.1%
Police 78.9% - - 21.17%

*NOTE: This question was not asked directly of defense attorneys
and prosecutors; the percentages shown represent the number of persons
who volunteered information about screening. ''Bar' responses include all
lawyers-—-judges, prosecutors, and defense attorneys—-who responded to
the mail survey and whose practices were self-reported to include
"substantial' criminal litigation. ''Defense' responses include all
defense attorneys who were personally interviewed. ''D.A.s'" responses
include all district attorneys and assistant district attorneys who
were personally interviewed.

ITI. HOW HAS THE POLICY CHANGE
AFFECTED THE CRIMINAL JUSTICE SYSTEM?

Regardless of whether the new policy has '"eliminated plea
bargaining," the Attorney General's memoranda may have affected the
Alaska criminal justice system. Prior to the implementation of the

memoranda and for several months thereafter many possible effects were
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hypothesized by professionals within the system. Among the hypotheses
were (1) a significant increase in trials, (2) an increase in disposi-
tion times for criminal cases, (3) a higher conviction rate, and (4) a
lesser disparity between sentences given following plea of guilty and
sentences given after trial. These, and additional hypotheses suggested
during the project design phase, are evaluated below in light of the
information obtained from interviews and the misdemeanor statistical
analysis.

A. Have Trials Become Significantly
More Frequent under the New Policy?

1. Misdemeanors

Data from the misdemeanor statistical study indicate that trials
in district courts in Anchorage, Fairbanks, and Juneau have risen from
283 in the year preceding the policy change (Year One, September 1,
1974--August 14, 1975) to 488 in the first year of the policy (Year Two,
August 15, 1975--August 14, 1976). This figure repfesents an increase
of 72.4 percent. The rate of trials (number of trials/number of dis-
positions) rose from 3.4 percent to 5.6 percent. In Anchorage, the
increase in trials was 76.9 percent; in Fairbanks, 50.0 percent.

The impact on the courts of an increased trial calendar has varied
by judicial district. For example, in Juneau one judge said: '"There's
been no significant increase in trials in this area. We don't have many
trials now. The public defender and the D.A. are reasonable attorneys
who don't have to worry about judges going on the rampage.' His thoughts
were echoed by most of the defemse attorneys and prosecutors interviewed
in Juneau. Juneau, of course, is the smallest town included in the

evaluation (about 16,000 population), the least affected by the
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Trans-Alaska Pipeline Project, and the oldest of the three communities.
Throughout the interviews, people in the Juneau criminal justice system
compared their community to the others, expressing a sense of satis-
faction and compatibility among the agencies that was not found in
Fairbanks or Anchorage.

A judge in Anchorage summed up the effects of trial increases in
his district in a lengthy statement, which also brings out a number of
other effects of the policy mentioned frequently by defense attorneys
and D.A.s, as well as other judges.

Caseloads are increasing. In this court [district
court], we're set for 20 trials a week, but only four go at
the most. You know something has happened to the rest of the
cases. It's really silly on the part of the state not to plea
bargain. They've lost control of the other 16 cases [this
comment was often made by prosecutors also]. I can't try all
the cases I get, so I read the complaints looking at the
seriousness of the charges and then try and bargain the weak
cases [the role of judges in plea negotiations will be dis-
cussed below in section J]. It's too bad. The state should
bargain instead of the judge-—they're supposed to know the
facts. If a guy comes in ready to go to trial but the court
isn't ready or the D.A. isn't, he gets a dismissal or a bar-
gain. The cases which most often go to trial are the lousy
ones, because people charged with serious crimes or a strong
case plead out. The ones with lousy cases think they're
innocent. I do feel it's not possible for the state to be
prepared for all the cases they're supposed to try. It does
work to the defense attorney's advantage.

Of course, not everyone agreed with this judge that the situation
worked entirely to the defense attorney's advantage. Many judges and
attorneys (both defense and prosecutors) believed that the increase in
trials was a very positive result of the policy change, for two reasons.
The first reason often given was that attorneys had been forced to pre-
pare more thoroughly in a greater number of cases, thus providing better
legal representation for the state and for the defendant. The second

was that the defendant's right to a trial was being exercised more
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fully. One judge said, "It's been a healthy change."

A long overdue result of the policy change, according to several
judges, was a change in the calendaring system used in the Anchorage
district court. One judge said, '"We have many more cases to try, but we
now have the capacity to try more cases. We immediately instituted a
new calendaring procedure . . . and we streamlined our system.'" [One
very interesting by-product of this calendaring change was its suscepti-
bility to '"judge shopping."] Because of these changes, another judge
commented: "I did feel in the beginning that courts were going to be
overburdened, but it turned out that it hasn't happened."

This statement is in clear contrast to that of a judge from Fairbanks,
who said: '"There's been a greater impact in district court cases.

We've had only three or four trials since June [a period of six months]

because of serious calendar problems."

A Fairbanks prosecutor agreed,
saying: ''We also have clogged court calendars, a problem with stacked
court cases . . . the district court's problems are of their own making."
These comments about the Fairbanks calendaring problems in district

court may help account for the lesser increase in trials there (only

50.0 percent, compared to Anchorage's 76.9 percent).

2. Felonies

The situation in superior courts is somewhat different from that of
district courts. Historically, the trial rates for felonies have been
low. A 1973 Alaska Judicial Council sentencing study found a trial rate
of 6.0 percent.lO Court figures from September 1974 to December 1974

showed trials at 5.0 percent. Calendar year 1975 had a trial rate for

108, cutler, Sentencing in Alaska (Alaska Judicial Council, 1975).
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felonies of 8.0 percent (this year of course included four and one-half
months during which the new policy was in effect). Calendar year 1976
shows a 128.3 percent increase in trials, to a rate of 17.0 percent.ll
Thus: the overall increase in felony trials has been more marked than that
in district court,

The actual numbers of felony trials remain relatively low, as Table 5
indicates. The impact, however, has been far greater. Many attorneys
expect to go to trial on the majority of cases, even though actual figures
show that less than 20.0 percent of the cases do go to trial. Of 224
lawyers responding to the question, 'Are you going to trial with greater

requency after August 15, 1975, than before August 15, 1975?" 131 (61.2
percent) answered yes (this response includes prosecutors, judges and
defense attorneys, so some overlap may be present). During their inter-
views, several prosecutors mentioned increased workloads, but none com-—
plained about having to go to trial more frequently. Nor did superior
court judges seem especially concerned about the increase in numbers of
trials, although several concurred with a judge who said: "We're going to

trial more when the state has an airtight case--a negative impact."

TABLE 5

NUMBER OF TRIALS IN SUPERIOR COURT CRIMINAL CASES

Calendar 1975 Calendar 1976 % Change

Anchorage 28 71 +154.0%
Fairbanks 22 48 +118.0%
Juneau 3 2 - 33.0%
Totals 53 121 +128.3%

ll1974—1976 figures have been provided by Alaska Court System,

Technical Operations Section.
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Defense attorneys, on the other hand, believed that they had to
prepare for trial in most cases. Included among their preparations were
additional motions (one private attorney said, "It used to be you could
just tell the D.A. you were going to file the motion; now you actually have
to file it,") increased investigation, and more advice to clients ("Now I
have to tell them to go out and clean up their act and get a job.') Their
clients, given the choice between a guilty plea and a trial,". . . now have
a tendency to say 'go to trial.' They might as well." Defense attormeys
also feel that their expectation of going to trial has changed their rela-
tionship with prosecutors: "It's arm's length now." "I don't talk to the
D.A. anymore~-I stay away from them on a case so the case doesn't come to
mind and they're unprepared."

The greatest awareness of the possibility of trial in every case comes
from private attorneys. Sooner or later, with almost every private attor-
ney interviewed, the subject of fees came up. One attorney viewed it in a
positive light: "It's a better money-making deal for me . . . since trials
cost more, I make more." Not all attorneys were so sanguine. '"It's
affected my willingness to take non-union [pre-paid legal insurance] cases.
They can't afford me. I can't defend a felony case for less than $10,000."
"Before when a person came in . . . I could tell him what it would cost
because I could estimate my time . . . . I'm more reluctant to take cases
now . . . it's impossible when you have to assume all go to trial."

Because private attorneys believed that the policy change had made it
difficult for the average middle-income person to afford a criminal defense
for the reasons mentioned in their comments, they thought that the policy
was unfair.

Summary

Trials have increased significantly, in both district and superior
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courts, confirming the evaluation's hypothesis. The effects of the increase
have been felt more in Fairbanks than either other location, apparently
because of calendaring problems. The second year of evaluation will look
closely at calendaring procedures in all three areas. While some judges

and attorneys believed that the system was healthier and more just because
of the increased chances of trial and more rigorous preparation of cases,
others thought that some of the trials were a waste of time. Private
attorneys were especially concerned about the costs of trial for their
middle-class, non-union clients, and thus were unhappy about the change.

B. Have Case Disposition Times Increased
(and Can This Be Directly Correlated with the New Policy)?

1. Misdemeanors

Contrary to the hypothesized effect, overall disposition times in
district court in Anchorage, Fairbanks and Juneau declined significantly.
Table 6 shows the decline in average days to disposition, and compares this

decline with the corresponding increase in guilty pleas at arraignment.

TABLE 6

DISPOSITION TIMES

Year 1 Year 2 % Change

L Lhange
Average Arraignment Average Arraignment Average
District Court Days Plea Rate Days Plea Rate Days
Ancho;age 58.23 (39.7%) 39.34 (41.9%) -32.4
Fairbanks 53.00 (46.47) 38.78 (49.2%) -26.8
Juneau 41.55 (48.37%) 37.98 (49.97%) - 8.6

Disposition times were analyzed by offense, and by whether the
offense was charged under municipal ordinances {(for which plea bar-

gaining is still permissible) or under state laws (see Tables 24 and

[A]
w
-
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Appendix 5). The drop in disposition times held true for most offenses in
all three districts, whether they were state charges or municipal ones
not directly subject to the policy. This fact seems to indicate that
the change in policy may not have been the crucial factor in the reduced
disposition times. The explanation for Anchorage may lie in changed
district court procedures. In Fairbanks, where many persons complained
of backlogs and delays, but where no new procedures were instituted
during the period, the explanation for the drop is still unclear.
One Anchorage judge described the possible correlation between the
change in plea bargaining policy and district court procedural changes:
We have many more cases to try--but we've now got the
capacity to try more cases. We immediately instituted a new
calendaring procedure . . . and we streamlined our system. I
think the change [of policy] was positive in that it forced the
court to streamline its procedures. We had to change--the
change was too late in coming, as it was.
This judge, however, was one of the few persons who saw more efficiency
in the courts. Despite the statistical evidence to the contrary many
attorneys and judges complained of crowded court calendars and inefficient
procedures. Because of the great disparity between the statistical
evidence and the perceptions of attorneys and judges, disposition times
will be analyzed in more detail in the final report. Frequency distri-
butions of disposition times in all courts will be examined by offense
category and attorney type, and median disposition times for all offenses

will be obtained.

2. Felonies

Data provided by the Alaska Court System Technical Operations
Section covering the two nine-month periods of January to September 1975
and 1976 indicates a decrease in felony disposition times hy 14.0

percent and 7.0 percent in Anchorage and Juneau respectively. In the
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corresponding period Fairbanks experienced a 27.0 percent increase. In
the interviews, most attorneys and judges who commented on disposition

times complained that they had increased. This hypothesis will not be

examined until data from the felony statistical study is available.

C. Have Guilty Pleas Been Entered
Closer in Time to the Trial Date?

"A popular practice is to get a jury and see if the state really has
witnesses--then plead. It's called the Alaska Airlines defense: 'Will the
plane crash?'" (From a superior court judge).

Since the misdemeanor statistics available do not indicate the trial
date in relation to when a guilty plea was entered on the charge, inter-
views provide the only present evidence to support or disprove this hypoth-
esis. The felony statistical study will provide some information during
the second year of the evaluation. The interviews themselves are not
sufficient to answer the question. However, they do provide some inter-
esting commentary.

One judge believed that prosecutors handled their cases inefficiently,
with the result that they were not prepared for trial:

If a defendant comes in ready for trial, and the court isn't
ready or the D.A. isn't, the guy gets a dismissal or a bargain.
There are too many cases, and the D.A. doesn't look at the facts
of the case until just before trial. Everyone pleads not guilty,
and nothing happens--the D.A. just sits on the case.
A Fairbanks judge concurred with this analysis, saying: ''The D.A., because
of the calendaring system, doesn't look to see if he can prove the case
until the last minute.'" Another Fairbanks judge, however, saw a slightly
different reason for the tardiness of pleas: 'The defense attorneys and
prosecutors are not indicating any changes of plea until the eve of trial--

cases get stacked up. I think they want to Impress on the Attorney General

that they don't like the change of policy."
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The same Fairbanks judge, although stating the belief that the

attorneys were responsible for plea delays, criticized defendants as

well: "I've made a lot of noises——if a criminal was remorseful--he
wouldn't wait until the last day to plead.'" An Anchorage prosecutor
agreed: '"I'd like to see a standard sentence given if the guy pleads at

arraignment or calendar call, more if he pleads on the day of trial.
The average guy knows he's guilty--he doesn't need to wait until the day
of trial to plead." An Anchorage judge was more sympathetic to the
defendant's point of view: '"I can understand why they wait until the
last possible minute to plead--there's always the hope that the witness
won't turn up."
Summary

The interviews support the hypothesis that guilty pleas are being
entered closer to the date of trial, at least in some cases. The
reasons for this practice were described by judges as (1) the D.A.'s
office handles cases inefficiently, (2) D.A.s and defense attorneys use
this procedure to express their dissatisfaction with the policy change,
and (3) the defendant hopes that the state's witnesses will fail to
appear. The consequences of defendants waiting until the day of trial
appear to include (1) uncertainty among judges about their trial cal-
endars, (2) judges and prosecutors who believe that the defendant has
not been "remorseful," and (3) increased costs for juries and witnesses.

The final evaluation report will include data from the felony
statistical study which may indicate the frequency with which pleas are
entered close to the trial date, and any changes in frequency which
might be associated with the policy change. Interviews with trial

courts administrators and presiding judges during the project's second
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year may allow some estimate of increased costs resulting from late
entry of pleas.
D. Is It Less Likely That the Defendant

Who Goes to Trial Will Receive a More Severe
Sentence than the Defendant Who Pleads Guilty?

It has been suggested that defendants are sometimes penalized by
judges for taking their cases to trial.}? This difference between the
sentence that a defendant might receive after a guilty plea and the
sentence the same defendant might expect to receive following a trial
can be called a "sentence differential." Professor Alschuler suggests
that this differential should be lower where sentence bargaining is not
permitted or practiced. However, he also suggests that without specific
restrictions on Implicit bargaining by prosecutors and judges, the dif-
ferential might actually increase under the Attorney General's present
policy.

Several questions were asked of judges, defense attorneys and
prosecutors to determine whether sentencing differentials had existed in
Alaska during previous years, and whether they existed since the change
of policy. The interviews also included a hypothetical case to which
defense attorneys and prosecutors responded. Finally, the survey of the
Alaska Bar Association asked whether attorneys had ever had personal
experience of a case in which a sentence differential existed, and
whether they believed that such differentials should exist. Statistical

data is also available for analysis of sentence differentials. The

12Memorandum from Albert Alschuler to Helen Erskine and Joel Garner,
National Institute of Law Enforcement and Criminal Justice, ''Some Preliminary
Thoughts on the 'Elimination of Plea Bargaining in Alaska’' and the Alaska
Judicial Council's Proposed Evaluation of this Reforml' (Jan. 30, 1976).
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misdemeanor statistical study analyzed sentences given at arraignment,
for pleas of guilty entered during the pre-trial period, and sentences
following conviction at trial.

1. Misdemeanor Data

Pleas of guilty or nolo contendere to a misdemeanor charge may be
taken either at arraignment or during the pre-~trial period. A defendant
may also be convicted following trial. The hypothesis to be tested
suggests that both the stage of conviction and the manner of conviction
(i.e., whether by plea or trial) are significant variables affecting
the severity of the sentence. This hypothesis was tested by analyzing
all sentences imposed in Anchorage, Fairbanks and Juneau district courts
for a period of two years (September 1, 1974--August 14, 1976). The
hypothesis for this evaluation also suggests that the differential, if
any, should be smaller during the study year in which plea bargaining
had been prohibited (August 15, 1975--August 14, 1976).

Differences between the two study years. Tables 29 to 32 (Appendix 5)

show the results of the analysis. The amount of fine actually ordered
paid (less any suspended portions), and the amount of "active time'
(time sentenced, less time suspended = active time) were taken as the
criteria for severity of sentence. The average misdemeanor fine rose
13.6 percent, from $184 in Year One to $209 in Year Two. The average
"active time" increased 71.4 percent, from seven days to 12 days.

Active times and fine averages alone fail to express the more
important finding that differentials varied dramatically by the stage §f
proceedings at which the conviction occurred. Table 30 shows that

while between Year One and Year Two fines increased at arraignment by
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22.6 percent (from $159 to $195), active time given at arraignment
decreased by 14.3 percent. Table 31 shows that fines assessed for pleas
of guilty entered during the pre-trial period also increased, by 18.7
percent. The average length of active time imposed during the pre-trial
period did not change between the two years. Persons who were convicted
after trial experienced the smallest increase in fines between Year One
and Year Two-—only 2.0 percent (Table 32). However, sentences imposed
after trial rose from an average of seven days in Year One to 22

days in Year Two——a startling increase of 214.3 percent.

Differentials within Year One. Perscns convicted during Year One

received, on the average, seven days of active time for a guilty plea
entered at arraignment, eight days of active time for a guilty plea
entered during the pre-trial period, and seven days of active time after
conviction at trial. Whereas more detailed analysis of these figures is
necessary before drawing firm conclusions, the present data indicate
that increased active time for trial on a misdemeanor charge was not
assessed by Alaskan judges in Year One. In fact, less active time was
given for conviction after trial than for guilty pleas entered during
the pre-trial period.

Fines did increase, however. The average fine for a guilty plea at
arraignment was $159, for a guilty plea entered during the pre-trial
period, $187, and for conviction after trial, $205. Thus, it appears
that a monetary ''penalty' may have been assessed for those defendants

' if this is what it

who pled not guilty at arraignment. The '"penalty,'
was, increased in steps—-from arraignment to pre-trial period to

conviction following trial.
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Differentials within Year Two. The hypothesis suggests that if a

sentence differential did exist during the period when plea bargaining
was allowed, that differential should be reduced by the elimination of
plea bargaining. In fact, considering only active time sentenced, the
differential increased strikingly. Average active time given for a
guilty plea at arraignment was six days during the second study year,
eight days for a guilty plea entered during the pre-trial period and 22
days for a sentence given after conviction at trial.

The differentials for fines also changed, but in a different
pattern. The average fine at arraigmment was up to $195. The fine for
guilty pleas entered during the pre~trial period was also up, to $222.
The fine for convictions after trial had increased very slightly, to
$209. The pattern for fines given during the second year appears very
similar to the pattern for active time during the first year: compar-
able amounts (of fine or active time) at arraigmment and trial, and
significantly higher sentence for guilty pleas entered during the pre-
trial period.

Trial differentials. The sudden appearance of a significant

sentence differential between guilty pleas and trial convictions in the
second study year led to further analysis of the data. The active time
imposed after trial was examined for each offense category, and un-
usually lengthy sentences were excluded from the data for each year. A
second average was then computed using only sentences of 90 days or
less, to see whether the differential persisted. For Year One the
average active time imposed after trial became 4.85 days (compared with
seven days when all sentences had been included). For Year Two the

average sentence dropped from 22 days down to 15.53 days. Thus,
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eliminating unusual cases from the data base used did not reduce the
amount of difference between sentences given during Year One after
trial, and those given in Year Two. It did reduce the Year Two differ-
ential between guilty pleas and trial convictions, but not enough to
eliminate the significance of the findings.

The data were also analyzed by offense category, to see whether
significant changes had occurred in the types of offenses that were
tried. No significant changes were found. Offense categories were also
examined to determine whether a few types of offenses might account for
the increased average active time during Year Two. Assault and battery
(average, 18 days), concealment of merchandise (12 days), and petty
larceny and embezzlement (16 days) were the three offenses with the
longest average active times. None of the sentences given for these
offenses accounted for the overall average increase. Finally, sentences
imposed after trial were analyzed by the variable of whether they had
been imposed for municipal charges or state charges, for these three
offenses. All of the cases going to trial and receiving an active
sentence had been state cases.

None of the variables analyzed provided an adequate explanation of
the increase in average active times. Further analyses may give a
better explanation. The question of sentence differential for trials
versus guilty pleas will be re-evaluated in the final report prepared
for this project.

Guilty plea differentials. A second phenomenon observable in the

misdemeanor statistical analysis is the apparent existence of a dif-
ferential between guilty pleas entered at arraignment and guilty pleas

entered during the pre-trial period. Table 7 indicates that when an
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active sentence is imposed (sentences in which all of the imposed time
or fine were suspended are not included), it is likely to be higher if
imposed for a guilty plea during the pre-trial period. One possible
explanation for this phenomenon, since it appears consistently in both
study years, is that a defendant is penalized simply for the entry of a

plea of not guilty.

TABLE 7

GUILTY PLEA DIFFERENTIALS

Year 1
7%
Arraignment Pre-trial Difference
Average fine imposed $159 $187 17.6
Average active time imposed 7 days 8 days 14.3
Year 2
Average fine imposed $195 $222 13.8
Average active time imposed 6 days 8 days 33.3

The reasons why a defendant might plead not guilty at arraign-
ment on a misdemeanor charge include (1) a desire to contest the case to
avoid the consequences of conviction (for example, persons charged with
drunk driving whose livelihoods depend on their drivers' licenses),

(2) a belief on the part of the defendant that although he is guilty,
mitigating factors exist which should be considered, (3) a belief on the
part of the defendant that the evidence against him is weak or that the
charge is inaccurate in some way, or (4) the defendant is innocent of
the charge. Finally, the defendant might plead not guilty simply

because he desires to consult with an attorney before making any
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decision.

No data is available from the present sources of information on
misdemeanors to allow further hypotheses to be tested. It could be
hypothesized that a high correlation exists between misdemeanor defend-
ants who plead not guilty at arraignment and those who have a record of
previous offenses. It could also be suggested that a strong correlation
exists between misdemeanor not-guilty pleas and presence of aggravating
factors. Due to lack of informaticn neither of these hypotheses can be
adequately examined with statistical methods.

2. Interview responses concerning differentials

General. Defense counsel whose practices were self~-reported to
include "substantial" criminal litigation were asked in the Bar Associa-
tion survey whether they had ever had a case in which "after the judge
indicated what sentence your client would receive if he/she pled guilty,
your client then went to trial, was convicted, and received (from the

same judge) a heavier sentence than that originally indicated?" Twenty-

two attorneys (12 percent) said that they had had at least one such case
at some time prior to August 15, 1975; only 12 (6.4 percent) stated that
they had had such cases since that date. One attorney commented that,
although he had never had such a case, "I've received those inferences
when talking to several judges and almost all D.A.s."

All lawyers whose practices were self-reported to include
"substantial' criminal litigation were asked whether they believed
that such differentials did exist. Approximately the same numbers--68.5
percent before, 62.8 percent after—-said yes, for both the period prior

to August 15, 1975, and the pericd following the date. It is interesting
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to note that although only 12.0 percent of the attorneys in the first
study year and 6.5 percent in the second study year had had any actual
experience with sentence differentials, over 60.0 percent believed that
such differentials existed.

Many of the comments made by attorneys and judges in response to
this question suggested that the existence of a differential depended on
several factors. These included the facts brought out at trial, whether
the defense was substantial or "frivolous" and the defendant's attitude.
The most frequently mentioned factor, however, was the identity of the
judge. Ten of the 18 comments recorded mentioned the judge's policy
regarding sentencing as being the most important factor in sentence
differentials.

3. Differentials in felony cases

Few of the judges interviewed believed that they sentenced
differently for defendants convicted after trial than for defendants
entering guilty pleas. Generally, even those who said that they didn't
sentence more heavily for trials, suggested that several factors might
cause a judge to do this. Most importantly, judges thought that a judge
(either they themselves, or another judge) might take into account the
possibility that a plea of guilty indicated remorse on the defendant's
part. For example: "A plea of guilty more often than not suggests an
attitude of admission that I've done something wrong. Seen in that
light, a plea may result in better treatment.'" Thus, judges tended to
indicate that defendants were rewarded for pleading guilty, rather than
penalized for going to trial.

Judges mentioned other factors that might cause an increase in the
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sentence given after trial. One judge said: "We hear a full descrip-
tion of a broken bleeding victim, or a perjuring defendant.'" Another
said: "The defendant played the odds; they went against him. By

pleading he should get less than by putting the state to the burden of
trial." These three factors--perjury, more aggravating factors brought
to light by witness testimony, and the cost to the state of a trial were
the ones most frequently mentioned as justifying a more severe sentence
for the defendant who went to trial.

Defense attorneys generally concurred that they weighed these
factors also in their decisions about whether their client should risk a
trial. They added three other factors that played a role in their
calculations: (1) the impression the defendant himself was likely to
make (whether because of attitude, personal appearance, or character) ;
(2) the strength of the evidence against the defendant; and, (3) the
identity of the judge. Defense attorneys also suggested that a judge's
calendar might influence the sentence a defendant received: '"If Judge X
is pressured because of calendaring, your defendant may pay. I don't
think the judges here are into punitive action, though."

Prosecutors did not discuss sentence differentials as extensively
as defense attorneys and judges. One prosecutor believed that they had
not existed in the past: ''One good effect of the policy change is that
with plea negotiations what we had was the judges not giving stiffer
sentences for going to trial [by implication, judges are doing this
since the policy change]. We had to go real low on sentences to get
them to plead. In 5 percent of the cases we went to trial, and then

the judges sentenced according to the bargaining norm. Now they can
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give what they want to." Another prosecutor didn't think that most
judges would sentence more heavily: 'Most of the judges are looking
over their shoulders at the Supreme Court so often that they get
whiplash."

Some defendants were also interviewed about the sentences they had
received both before and after the elimination of plea bargaining. Only
two of the 18 defendants said that they pled guilty prior to the policy
change because they thought they would receive a lighter sentence.
However, of the 12 defendants who had been convicted of felonies since
the policy change, six (half) gave the likelihood of a lighter sentence
as the reason for their guilty plea. Some of these defendants had been
advised by their attorneys that a plea might affect the judge's willing-
ness to give a light sentence; some did not say why they believed that
they would be better off pleading. One defendant thought that he had
received a heavy sentence ''Because I went to trial and ran up a lot of
money for the D.A. and the judge."

Summary

The combination of data from the interviews and from the misde-~
meanor study tends to support the hypothesis that a sentence differen-
tial may exist. There are some indications that this differential may
have increased with the elimination of plea bargaining. A clear penalty
for pleading not guilty on a misdemeanor charge seems to exist, a
penalty which seems to be consistent in both study years. Further
analysis of the misdemeanor data, and analysis of the felony data is

essential before any firm conclusions can be drawn.
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E. Have Conviction Rates Increased?

Conviction rates can be analyzed in several ways:

1. The number of convictions divided by the total number
of dispositions (cases closed);

2, The number of convictions divided by the total number
of cases filed (includes open cases);

3. The number of convictions divided by the total number
of arrests (no data available);

4. The number of convictions divided by the total number
of reported incidents of crime (no data available for
comparison).

Data from the felony statistical study will allow all four com-
parisons to be made for at least some offenses. The misdemeanor data,
however, only provides information sufficient to calculate the first
type of conviction rates.

The conviction rates for (1) and (2) are closely tied to the type
of screening done by the prosecutor’'s office. If the prosecutor accepts
most cases presented to him by police agencies the conviction rates are
likely to be relatively low. If the prosecutor screens cases using a
higher standard of proof (i.e., proof beyond a reasonable doubt rather
than probable cause), it can be hypothesized that the conviction rate
should be higher for (1) and (2), but relatively lower for (3) and (4).
Conversely, if conviction rates (1) and (2) are higher it can be hypothe-
sized that the prosecutor has changed his standards for accepting cases.

1. Misdemeanor Conviction Rates

Table 23 indicates that overall, for all cases filed (state and
municipal charges), the conviction rate (convictions divided by disposi-
tions) has increased slightly from 70Q0.9 percent to 76.5 percent.

Conviction rates for some offenses declined while others rose significantly.
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This data alone is not sufficient to allow the conclusion that prosecu-
tion had improved from the first study year to the second.

Tables 10 through 19 show the dispositions for each type of offense
in the district court.l3 The categories of offenses shown are those
used by the Alaska Court System in analysis of misdemeanor statistical
data, and include both violations of municipal ordinances and of state
law. For analysis in this report, the numbers of municipal ordinance

violations and state law violations have been shown separately. The

13Ak. Const., art. IV, § 1 provides:

The judicial power of the State is vested in a supreme
court, a superior court, and the courts established by the
legislature. The jurisdiction of courts shall be prescribed
by law. The courts shall constitute a unified judicial system
for operation and administration. Judicial districts shall be
established by law.

Accordingly, there are no municipal courts in Alaska, and under AS 22.15.160,
the district court has jurisdiction over misdemeanors and violations of
"ordinances of a political subdivision." Thus both offenses charged

under state laws and violations of municipal ordinances are normally

filed in the district courts, although the superior courts have concurrent
jurisdiction over these matters. The same judges try both types of
offenses in the same courtrooms. This fact is extremely important,

since state prosecutors under the Attorney General prosecute all state
cases, but each municipality provides its own prosecutors for violations
of its ordinances. Municipal prosecutors are not subject to the Attormey
General's authority and continued to plea bargain after the state prose-
cutors had been ordered to cease doing so.

Municipalities were required to reimburse the state for the judicial
services provided until a legislative amendment effective July 1, 1976,
eliminated the following wording from AS 22.15.270:

The political subdivision shall pay to the state administrative
director of the court for transfer to the general fund of the
state such sums as will pay for the judicial services rendered
to the political subdivision by the district judge or magistrate
rendering the services.

The relationship between municipal ordinance violations and state
law offenses tried in the state district court is further complicated by
the fact that in all three of the cities studied, the offenses defined
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information in these tables, when compared in general terms with the
conviction rates given on Table 23 allows analysis of conviction rates
by the type of charge filed: municipal ordinance violation or state law

of fense.

by municipal ordinance overlap the state misdemeanor statutes to a
greater or lesser extent. Thus, a defendant might be charged either
with driving while intoxicated (AS 23.35.030) or operating a moter
vehicle while intoxicated (AAC 9.23.028). This repetition of the same
or similar offenses in both state and municipal codes allows municipal
police agencies in the state a choice in deciding whether to bring
charges to the municipal prosecutors' offices or to the state district
attorney.

The relationship among police agencies, prosecutors' offices and
state and local governments has provided one of the most interesting
footnotes to the elimination of plea bargaining. Captain Brian Porter
of Anchorage Police Department and Chief Prosecutor Dan Hickey, Alaska
Department of Law, described the policies followed by their agencies in
choosing whether to file a charge as a municipal violation or a state
law infraction:

(1) Prior to August 15, 1975: Local police would charge under
municipal ordinances only if the state law did not cover the offense (in
part because municipal prosecutors' offices were understaffed);

(2) After August 15, 1975, until October 1976: Police without a
formal policy change shifted towards filing many charges as municipal
ordinance violations because they feared a district court backlog of
state cases. In addition, the municipal prosecutors could continue to
negotiate the disposition of charges, and police believed that they
would therefore be more successful in obtaining convictions. In Anchorage
especially, where unification of the city and borough governments in
September 1975 required revision of the municipal codes, local govern-
ment officials saw the elimination of plea bargaining for state cases as
an opportunity for municipal pecuniary gain. Anchorage Municipal Mayor
George Sullivan stated that:

" . . our [municipal] attorneys are not forbidden to use
the technique of plea bargaining,” . . .

. . . [Aldditional income which would result [from the
prosecution of a greater number of of fenses] would outweigh
any increase in costs.

Most misdemeanors which are prosecuted at the municipal
level result in guilty or no contest pleas with lesser trial
expenses, according to Sullivan. "A far greater percentage
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Conviction rates by type of offense can be divided into four
significant groups:

(a) Offenses in which both the numbers of cases filed in-
creased and the conviction rates increased by more than
five percentage points;

(b) Offenses in which the numbers of cases filed increased,
but the conviction rates dropped by more than five
percentage points;

(c) Offenses in which the numbers of cases filed decreased,
but the conviction rate increased by more that five
percentage points;

(d) Offenses in which both the number of cases decreased,
and the conviction rate decreased by more than five
percentage points.

Within each classification, the proportions of municipal and state
charges filed in each year was analyzed. Group (a) includes fraudulent
use of credit cards, indecent exposure, petty larceny and embezzlement,
reckless driving, and trespass. With the exception of reckless driving,
most of these cases are state law charges. This would indicate that (1)
police are arresting more people on these charges, (2) district attorneys
are prosecuting more people on these charges, and (3) district attorneys
are winning more convictions on these charges. This pattern of increased

filings and higher conviction rates does not indicate whether or not

screening activity has changed, since no figures are available which

of misdemeanor convictions result in income generating fines
than in expensive incarceration," he said. (Anchorage Daily
News, June 29, 1976.)

(3) October 1976 to present: The current practice, at least with
the Anchorage Police Department, is (a) if all charges are covered by
both municipal ordinances and state law, they will be charged under the
municipal ordinances, (b) if some of the charges against a defendant are
covered only under state law, all charges will be filed under state law.
In October 1976 a unified code for the municipality was approved by the
Anchorage Assembly.
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would allow a comparison of the number of cases presented to the district
attorneys each year. The combination of increased filings and higher
conviction rates does indicate more effective prosecution by district
attorneys and their assistants.

Prostitution and soliciting and resisting arrest charges had a
pattern of filings and conviction rates that met the criteriomn for
group (b). In both categories of offense, the increase in the number of
cases filed was due to significant increases in municipal filings. For
prostitution and soliciting, the increase was found in both Fairbanks
and Anchorage; for resisting arrest, the increase was primarily in
Anchorage. The conviction rates for both crimes dropped. The decline
in prostitution conviction rates was larger, from 59.0 percent in the
first study year to 46.0 percent in the second study year. The decline
in resisting arrest conviction rates was from 76.0 percent in Year One
to 67.0 percent in Year Two. Increasing filings, combined with declin-
ing conviction rates, may indicate (1) increased enforcement of munici-
pal ordinances by police agencies, and (2) a relatively open screening
policy in municipal prosecutors' offices.

Group (c) offenses in which number of filings decreased, but
conviction rates increased included assault and battery, defrauding,
gambling, joyriding, and worthless checks. These cases are most in-
teresting when viewed in light of the evaluation's hypotheses. Almost
all of the cases are state law violations; these categories of offenses
contain relatively few municipal ordinance violations. Assault and
battery filings dropped about 20.0Q percent, but conviction rates in-

creased from 49.0 percent to 56.0 percent. Defrauding cases dropped
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about 40.0 percent; conviction rates increased from 56.0 percent to 61.0
percent. Joyriding filings declined about 12.0 percent, but conviction
rates went up from 62.0 percent to 74.0 percent. Worthless check charges
showed the largest changes, with a 60.0 percent decline in number of
filings, but an increase in conviction rates from 42.0 percent to 66.0
percent. (Gambling presented a different pattern, with a very large

drop in Anchorage state law offenses charged and a slight increase in
Fairbanks municipal ordinance violations filed. The increase in con-
viction rates from 48.0 percent to 59.0 percent is therefore mainly due
to cases prosecuted by Fairbanks municipal prosecutors.)

2. Support for Hypothesis

The evaluations's hypotheses suggest that an increase in conviction
rates during the second study year combined with a decline in the number
of cases filed would show tighter screening by the state prosecutors'
offices. Four of the offenses analyzed showed this pattern, supporting
the hypothesis since the vast majority of cases in each year were state
cases. In addition, two other offenses in which a significant change
occurred between the two study years from filing state charges to filing
municipal charges showed the opposite pattern, of increased filings but
declining conviction rates. Thus, it would appear that, at least for a
limited number of misdemeanor offenses, screening by the district attor-
neys' offices has improved as a direct result of the policy change.

These six offenses, however, comprise a relatively small proportion
of the total cases filed. In Year One they accounted for only 16.0
percent of the dispositions in Anchorage and Fairbanks courts combined;
in Year Two they accounted for cnly 13.0 percent of Anchorage/Fairbanks

_dispositions. Therefore, it cannot be concluded that the evidence of
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increased screening of state offenses applies equally to charges other
than those which fit into group (c).

Two offenses--driving while intoxicated/OMVI and disorderly conduct--
together account for 38.0 percent of cases filed in Anchorage/Fairbanks
the first study year, and 39.0 percent of cases filed in Anchorage/

Table 8 shows which ordinances or laws

Fairbanks for the second year.

were violated.

TABLE 8

DISPOSITIONS OF THE TWO MOST FREQUENTLY CHARGED MISDEMEANORS

Anchorage Fairbanks
Anchorage Municipal Fairbanks Municipal Convic-
State Law Ordinance Total State Law Ordinance Total tion
Offenses Violations Anchorage Offenses Violations Fairbanks Rates#**

OMVI Yr. I 1338 51 1389 310 161 471 87.0%
OMVI Yr. II 1178 394 1572 370 155 525 91.0%
% Change* -12.0% +672.5% +13.2% +19.4% -3.7% +11.5%
Disorderly
Yr. I 777 -0~ 777 175 112 287 65.0%
Disorderly
Yr. II 642 3 645 231 157 388 68.0%
% Change*  =17.47 - -17.0% +32.0% +40.27 +35.27%

* 7% Change represents the amount of change between Year I and Year II
in each column.

**Conviction Rate is all convictions, statewide, divided by all
dispositions statewide. This figure includes Juneau cases, which are a
small proportion of the total (see Table 11).

Neither of these offenses shows the clear patterns represented by
either group (b) or group (c).

Conviction rates increased slightly in

both offenses. OMVI filings dropped slightly in Anchorage state law
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offenses and increased drastically in Anchorage municipal ordinance
violatioﬁs. They showed an opposite pattern in Fairbanks, with increased
numbers of state law offenses and slightly declining numbers of municipal
ordinance violations. The overall net increase in both cities may
reflect a growing amount of public pressure to arrest and convict more
drunk drivers, a pressure which has been increasing since 1974. However,
the major increase in Anchorage municipal ordinance violations filed for
this offense almost certainly reflects the change in filing policy by
police agencies mentioned earlier.

Summary of Data

An analysis of specific offenses indicates that the district attorneys’
offices appear to be following a policy of tighter screening for some
offenses, with higher conviction rates occurring as predicted. In
addition, two other offenses show an increase in filings but a decline
in conviction rates; significantly, the increase in filings occurred in
municipal prosecutors' offices rather than state prosecutors' offices.
The comparison between the conviction rates for the primarily municipal
offense categories, and primarily state offense categories, points to a
clear difference in screening policies between the two offices. Since a
change in screening policy was an integral part of the Attorney General's
elimination of plea bargaining in state cases, these comparisomns provide
evidence that the policy has been effective for certain offenses.

An overall net increase in conviction rates from 70.9 percent in
Year One to 76.5 percent in Year Two may also be associated with the
change of policy, but an analysis of all offenses does not provide
clear evidence. Anchorage state law filings decreased by about 11.0

percent, while municipal ordinance filings increased by 371.0 percent.
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Fairbanks filings showed a similar pattern, with a decline in state
filings of 3.0 percent and an increase in municipal filings of 17.0
percent. Juneau municipal ordinance filing figures are not available

for the first year; but state law offenses filed increased between the
two years by about 12.0 percent. Comparison of these figures with the
increase in conviction rates does not provide any indication of increased
screening by state prosecutors due to the change of policy.

F. Have Dismissals by the State Changed
in Frequency? Have the Reasons for Dismissals Changed?

"This way defendants get better bargains--dismissals." (Anchorage
judge) .

1. Misdemeanor Data

An increase in conviction rates should indicate a decline in the
rate at which cases are dismissed. Tables 21 and 22 show that for
almost every category of offense, dismissal rates decreased between the
first and second years. The major increases in of dismissals came in
the same two offenses (prostitution and resisting arrest) which were shown
earlier to be heavily weighted with municipal ordinance violations,
especially during the second study year.

Dismissals were analyzed by type of offense and stage of proceedings
during which the dismissal was filed. The largest drop in dismissal
rates for most offenses occurred at arraignment. It can be hypothesized
that fewer dismissals at arraignment indicates increased screening of
cases prior to filing. However, as Table 26 shows, the relative number
of charges dismissed at arraignment is very low in either year when
compared with dismissals filed during the pre-trial period.

Most dismissals are filed after arraignment but before trial (the

"pre-trial” perfod). Dismissals during the second study year had declined
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significantly for most offense categories, again possible support for

the hypothesis that stronger cases were being filed. However, dismissals
decreased for the offense category of OMVI which included a large number
of municipal ordinance violations during the second study year, indicating
that other factors may play a part in the decreasing number of dismissals.
The largest increases in dismissals were for offense categories in which
municipal ordinance violations figured heavily.

2. Deferrals

Deferral of prosecution, as the term is used in Alaska, means the
decision by the prosecutor not to prosecute charges against a defendant
for a certain period of time. There is no express statutory or decisional
authority for this position in Alaska law. Deferrals are most frequently
given for periods of six months to a year, and are often accompanied by
conditions. Chief among these conditions is the requirement that the
defendant waive his right to 'speedy trial."}% Other conditions usually
include a standard provision that the defendant not violate any laws for
the specified period of time, and may include requirements for treatment
or counseling. Deferrals may be filed in open court, but this is not
required.

Statistically, deferrals of prosecution are difficult to measure.
The procedure for recording them (for the misdemeanor data used) is
simply to show the case as open until the prosecutor files notice of
dismissal; then to include the case in the figures for dismissed cases.
By comparing the number of open cases to the number of cases filed
in each study year, however, an indirect estimate can be made of the

number of deferrals granted. Since the court system periodically updates

légee Appendix 8, for text of Alaska Criminal Rule 45.
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its computer files, most of the cases in which prosecution was deferred
during the first study year will appear in the statistics as dismissed
cases. However, cases for which deferrals were filed during the second
study year may still have been open at the time the data was analyzed
(December 1976).

A comparison of open cases with filings suggests an increased
number of deferrals. Although total filings increased by only 11.0
percent, open cases were up 68.0 percent for the second study year over
the first. Of the cases still open from the first study year, most
represent outstanding warrants or administrative problems. Disposition

times (see Section B) are significantly shorter in the second year,

TABLE 9

OPEN CASES AND CASES FILED

Year One Year Two %4 Change
Cases closed 8375 8771 + 5.0%
Cases open _965 1624 +68.0%
Total cases filed 9340 10395 +11.0%

which indicated that the same or greater proporticn of cases should be
closed. The results of interviews support the hypothesis that the
relatively high increase in the number of open cases during the second
study year represents an increase in deferrals of prosecution. This
hypothesis will be tested further during the evaluation's second year by
analyzing the average disposition times for dismissals.

3. Comments on Deferrals

Deferral of prosecution is not a new procedure developing as a
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result of the elimination of plea bargaining; however, it appears to
have been used significantly more frequently during the second study
year than during the first. In his second memorandum to district attor-
neys and their assistants, the Attorney General suggested (see p. 3,
Section C, July 24, 1975) that prosecutors should carefully consider
diversionary programs. Perhaps as a result of this suggestion, deferrals
(which can be considered a means for diverting a defendant from the
criminal justice process) appear to have increased in frequency during
the first year in which plea bargaining was eliminated.

The hypothetical case (see Appendix 4) administered to all defense
attorneys and prosecutors who handled a large number of misdemeanor
cases demonstrates this in a striking manner. The case hypothesized a
young defendant with no prior record charged with a petty larceny.
Attorneys were asked what sentence they would have expected for this
defendant during the year preceding the policy and the year following.
Prosecutors expected. that under circumstances in which a negotiated plea
was possible, the defendant would have received a fine, and at least
some (suspended) jail time. Under the circumstances of the new policy,
five of the six prosecutors said that they would probably defer prosecu-
tion. Thus, it would appear that for some types of offenses (and
defendants), the judge quoted at the beginning of this section may be

correct: defendants are indeed getting better bargains.15

15The hypothetical case administered to attorneys who handled
mainly felonies showed much different expectations however; for the most
part, these attormeys expected that the defendant in the felony hypo-
thetical case would receive a more severe disposition after the elimina-
tion of plea bargaining.



~48—

Deferrals of prosecution may be given for several reasons or a

combination of reasomns. One prosecutor said:

Today we had 18 cases set for trial, with only three mis-
demeanor attorneys. We can't do them all. We have to worry
about the four-month rule,16 witnesses, etc. I have very few
cases that go to trial--they get deferred prosecutions, dis-
missals, charge bargains. Most of the time when charges are
reduced, there are some good grounds like the expense involved
[in further prosecution of the case]. Seventy-five to 80
percent are reduced for that reason. The other 20 percent
depend on the personal characteristics of the defendant--maybe
his mother is dying. Characteristics such as job, marital
status, youth and prior record are very important in deferrals.

Another prosecutor said,

Deferred prosecutions are used now where S.I.S. [sus-
pended imposition of sentence] could have been bargained
before. At the misdemeanor level, I'll dismiss cases rather
than bargain. Some [defense] attorneys have credibility with
us. If they show me the guy is clean [i.e., no prior criminal
record] and the case is pretty weak, I'll dismiss. If the
case is strong, that's too bad.

In another office, a district attorney said:

We started out [after the policy change] doing more
deferred prosecutions, but have changed our policy. Now we
require a signed confession, no prior record, and a program to
help the defendant. That's only in this office.

The comments from prosecutors tended to show that reasoms for

deferral of prosecution fell into three categories: (1) the personal

characteristics of the defendant, (2) the strength of the evidence

against the defendant, and (3) case management needs, such as trial

pressures.

Interviews indicate that this type of dismissal (delayed

dismissal through deferral of prosecution) became much more frequent, at

least for a period of time after the change of policy. Further inter-

views and additional data analysis during the evaluation's second year

16

Alaska Criminal Rule 45.
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will show whether this trend has continued, or was simply a phenomenon
found during the transition period from plea bargaining to no plea
bargaining.

4. Other Dismissals

Two other types of dismissals are important: dismissals during the
screening process ('"declined to prosecute") and dismissal of charges
after they have been filed in court. Dismissals of cases during the
screening process are difficult to measure statistically. Cases may be
declined which the police have brought to the prosecutor prior to arrest.
Where an arrest was made a caée may be declined by the prosecutor prior
to the filing of a complaint in court or the defendant's appearance for
arraignment.

Data will be available from the felony statistical study for all
cases in which an arrest was made. Neither the felony nor the misde-
meanor data, however, reflect the number of instances in which a case
was declined for prosecution prior to arrest (these cases are important,
because it can be hypothesized that the police would not have brought
them to the prosecutor unless they believed that they had probable cause
to arrest). The interview comments, however, focus strongly on the
screening process and will be used to develop a picture of what has
dccurred as a result of the policy change.

5. Dismissals During the Screening Process--'Declined to Prosecute'

The change in screening policy, encouraged by the Attorney General
as an integral part of his policy eliminating plea bargaining, is one of
the most controversial aspects of the policy from the standpoint of
prosecutors and police. It is also one of the most difficult to measure.

Accurate data was not available for comparison of screening during the
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year preceding the policy change or that following the change, either

for misdemeanors or felonies. Interview and survey results show a wide
range of opinions about the effects and implementation of the screening
policy depending in part on the judicial district, and in part on whether
the person interviewed was a prosecutor or a police officer.

A hypothetical case was administered to all police investigators
and prosecutors in which each person interviewed was asked to judge the
strength of the case for prosecution, both before and after the policy
change. (See Appendix 4, Hypothetical Case C.) Most prosecutors and
police investigators would have expected this case to reach the indict-
ment stage prior to the policy change, with only the facts presented at
the beginning of the case. Since the change of policy, most would not
expect the case to go to Grand Jury without additional evidence. The
point at which most prosecutors and investigators believed that the
evidence was sufficiently strong to warrant presentation to the Grand
Jury was Variation 4, the presence of a second eyewitness who could
positively identify the defendant .1’/

These changes in expectations indicate the degree to which screening
standards have changed during the two study years. Prosecutors say that
they are now using a standard of 'proof beyond a reasonable doubt" for
accepting cases for prosecution rather than the previous standard of
"probable cause." Some favor this standard saying that it eliminates
many cases which should not be prosecuted, even if a negotiated guilty

plea could have been obtained under the old policy. Others worry (as

l7See Appendix 4, Hypothetical Case C.
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do some judges and many policemen) that ". . . in reality, far fewer

persons are being prosecuted for their crimes. . . . all appears to be
going well. But the social cost for this cosmetic clean-up job is mind-
boggling."

Police and several judges objected to the screening policy for
other reasons as well. A number of police investigators believed that
prosecutors were acting "like judge and jury; they're deciding questions
that ought to be left up to the jury." The Attorney General's view (as
expressed in his memorandum of July 24, 1975, pp. 2-3), however, is
that:

. . . it is a prosecutor's function to decide what charge can
be proven in court rather than a policeman's function . . . .

In some cases the facts simply will not justify criminal
prosecution either because it is not warranted in the interest
of justice or because technically we could not prove the
charge. If that is the case, do not file the charge in the
first instance.

Other attorneys, judges and police investigators were pleased with

the change in screening policy saying that "it's more honest."

A prose-
cutor said (and his words were echoed by several policemen): "The
police are making better cases now; a more appropriate charge is being
filed." A police investigator said: "I try to get a little something
extra; to get all of the paperwork together. I'm spending more time and
screening more." Another police investigator commented: 'We have
increased our own screening to jibe with what the D.A. wants. His

opinion carries more weight."!8 One investigator also believed that

D.A.s had improved: 'It seems that the prosecutor knows the background

18The comments by police that their own screening standards have
changed point to far-reaching effects of the policy change that should
Be measured by more extensive research into screening practices per se
than is possible in this evaluationm.
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[of the case] better now because he's preparing for trial--it was
embarassing before when he didn't know what the case was about."

Summary, Screening Comments

Overall, there seems to be little disagreement that screening in
most courts and most judicial districts has tightened--one of the most
direct and agreed-on effects of the policy change. Screening of mis-
demeanors in some district courts seems to be looser, according to
attorneys, police investigators and district court judges; nonetheless,
the misdemeanor data shows evidence of tighter screening for some types
of offenses. Disagreement about screening policy seems to center om the
degree to which it should be carried out and whether or not society is
being sufficiently protected. Interviews indicate that dismissals by
prosecutors which fall into the category of '"decline to prosecute' have
indeed increased, supporting the evaluation's hypothesis that the
frequency of dismissals has changed. Reasons for dismissals have also
changed: cases were previously declined for lack of 'probable cause to
indict"; now, it appears that many more are declined for lack of "proof
beyond a reasonable doubt."

6. Dismissal of Charges after Filing

The misdemeanor data indicated that the number of dismissals in
court had declined significantly, both at arraignment and during the
pre-trial period. This decline may well show better screening prior to
filing of charges, as discussed in the previous section. The hypothesis
that frequency of dismissals has changed holds true at this later point
in the process, though the change is a decline rather than the increase
found at the point of initial intake.

Reasons for dismissal of charges after filing may have changed, but



-53-

the result (for the defendant) appears to have remained the same. For
example, charges may have been dismissed prior to the policy change as a
direct result of plea negotiations. Charges are still dismissed, but
the reason, in one prosecutor's words is: '"If you have five counts and
the defendant will pléad to three, it's hypocritical to go on all five.
Where's the difference? The sentence will be the same. [Besides]
there's no more time to go on the other two as well." Another prosecutor
said:
If a defendant says to me, ''What happens if I plead to
one count [of a several count indictment]?", I tell him I
don't know; I can't stop you from pleading to one, but I would
then look to see what the state's interest was in prosecuting
the others--it doesn't look like much interest is served.
A third prosecutor said he would dismiss charges if the defendant pled
to one because '"substantial justice is done."

The comments quoted above do not necessarily indicate dismissal of
charges in exchange for a plea of guilty. One prosecutor said: "Up to
June 30, 1976 (see Attorney General's third memorandum to prosecutors,
appendix 1), we felt we could drop charges if there were reasons in
addition to a guilty plea. Since then, we don't do it. Some private
attorneys do their own investigation and show us how a charge should be
changed. But we're not making any bargains."

The time and expense of trying a case, and/or the prosecutor's
workload were mentioned by some prosecutors as reasons for which they
would dismiss a charge or charges. A plea to either contemporaneous
(i.e., pending) municipal or federal charges may also be viewed by the
prosecutor as sufficient reason to dismiss state charges against the

defendant. Other reasons for charge dismissal were mentioned in the

context of prosecutors requesting permission for special exceptions to
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the policy (see Attormey General's July 7, 1975, memorandum, pp. 23).
These included dismissals because the defendant turned state's evidence,
or because the prosecutor believed that conviction could not be obtained
at trial even though sufficient evidence might be available to obtain a
negotiated plea of guilty.

Police investigators often objected strongly to dismissal of charges
by prosecutors. Investigators working with bad check cases cited several
examples of cases in which charges had been dismissed, giving the reasons
they believed had caused the dismissals. '"If a guy pays up on a check
case, charges are dropped.'" '"We had a recent forgery case involving
numerous checks. The D.A. and defense attorney got together, the defend-
ant pled to two charges and the others were dropped.'" '"In the old
system [plea bargaining], they pled guilty to three out of five charges.
Now, no deals are made, but they still drop charges, without talking to
defense counsel." "If there aren't enough judges to go around at calendar
call or the D.A.s are busy, they only take 'more serious' cases and
dismiss the others." "If they eliminated plea bargaining entirely, it
would be 0.K. But if we've got four counts, some shouldn't be dropped."
Police were indignant that charges were dropped without any concessions
in return from the defendant.

Summary

Dismissals after the defendant has heen arraigned on charges have
dropped significantly in their frequency. Reasons for dismissals include
the pressure of heavy trial and/or other worklecads, the time and expense
of trying a particular charge, the perceived '"seriousness' of the charges,
and the "lack of state's interest' in prosecuting a defendant on further
charges when a plea of guilty has already been entered to at least one

charge.
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G. Has There Been an Increase in Severity of
Sentences Associated with the New Policy?

The hypothesis underlying this question of the evaluation is that
if judges are no longer bound by negotiated sentences, they will give
higher sentences. The hypothesis presumes that judges in the past have
unwillingly gone along with negotiated sentences which were lower than
the judges felt should have heen imposed. With the freedom to sentence
solely on the basis of the facts of the case and characteristics of the
defendant, it has been suggested that judges might increase the severity
of their sentences.

1. Misdemeanor Sentences

If you had OMVI [operating a motor vehicle while intoxi-
cated] reduced to negligent driving before [the change of
policy], and now everyonme pleads to OMVI, sentences have 'gone
up"~--but they haven't really. The sentence for OMVI has
remained the same. (A judge in the First Judicial District.)

The judge quoted above suggests an alternative hypothesis to that
proposed by the evaluation. His hypothesis that an apparent increase in
the severity of sentences simply reflects a greater number of defendants
pleading guilty to the original charge is not a theory that can be
adequately tested using the misdemeanor data available. (It will be
tested, however, for felony charges.) Whether this hypothesis is the
proper explanation, or whether the evaluation's hypothesis is more
accurate, the net effect of both would be that the "average" defendant
could expect to receive a more severe sentence under a policy of no plea
bargaining.

The average defendant charged with a misdemeanor during the second
study year did in fact receive a more severe sentence. Table 29 shows

that overall, the net fine paid increased by 13.6 percent and the net

amount of active time increased by 71.4 percent. The increase in active
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time imposed means that the average defendant now faces 12 days in jail
for his offense rather than the seven days he could have expected to
serve during the first study year. A further indication of an increase
in severity is that proportionately fewer people received sentences in
which no jail time was imﬁosed (the number who had all of the fine
imposed suspended also decreased very slightly).

Of the variables which could be tested using the misdemeanor data
available, two appeared to be significant--stage of disposition and type
of offense. Stage of disposition has been analyzed on pp. 26 to 35.
Changes in severity between the two years by type of offense is analyzed
below.

2. Alternative Dispositions

Tables 27, 28 and 46 show changes in alternative dispositions
imposed from Year One to Year Two. These alternative dispositions may be
imposed in addition to, or in lieu of a fine and/or jail time. Com-
paring the percentages of all cases in which these alternatives were
imposed during the first and second years, several changes can be seen.
The numbers receiving restitution or deferred sentencing as a condition
of sentence remained relatively the same. "Other conditions" and
license actions increased slightly. Probation and suspended (deferred)
imposition of sentence decreased.

Each type of altermative disposition was analyzed by the type of
offense charged. Of most interest were the results of the analysis of
S.I.S. (suspended imposition of sentence). Overall, this alternative
has declined in usage, which would indicate an increase in the severity
of sentences. However, the picture was very different for individual

offenses. The proportion of cases of concealment of merchandise in
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which S.I.S. was given, for example, increased from 6.6 percent to 14.5
percent. In the category of petty larceny/embezzlement, the proportion
receiving S.I1.S. rose from 10.0 percent to 15.7 percent.19

The overall decline in use of S.I.S. combined with the increase in
its use for certain property crimes indicates an overall increase in
severity, but requires further explanation. One possible hypothesis
(strongly suggested by interviews) is that defense attorneys in Anchorage
and Fairbanks have found that the present calendaring systems used in
district courts in those areas make judge shopping possible. Defense
attorneys also said that some judges were known to be harder on defend-
ants charged with property crimes, while others typically gave S.I.S.
sentences for first offenders. Defense attorneys stated that whenever
possible, they waited until one of several judges (believed to be less
severe for property crimes) was scheduled to hear changes of plea for
the week, and then arranged to enter their client's plea of guilty
during that week. A second set of interviews during the project's

second year will explore this hypothesis more fully.

There were no Anchorage or Juneau municipal charges of concealment
of merchandise receiving S.I.S.; there were some in Fairbanks, and the
increase in proportions here between Year One and Year Two was more
marked than in any of the state courts. The opposite situation was true
for Fairbanks municipal charges of petty larceny--the proportion receiving
S.I.S. dropped from Year One to Year Two. The other decrease in S.I.S.
sentences of interest came in the category of possession of marijuana/
hallucinogenics. This decrease may be associated with changes in enforce-
ment policies resulting from changes in state law. The change in
AS 17.12.110 and Ravin v. State, 537 P.2d 494 (Alaska 1975) probably
account for much of this decrease. The United States District Court for
the District of Alaska experienced an increase in marijuana filings in
the same period.
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3. Other Judgments: Active Time and Fines

Tables 34, 35 and 36 show the changes in active time and fines
imposed for each group of offenses between the two years. Tahle 36
indicates that no clear overall pattern of sentence increases appeared.
For some offenses, such as "assault,'" both the amount of active time
imposed and the fine decreased from the first year to the second year.
Tables 34 and 35 show that the number of "assault" convictions declined
also, and that the number of defendants receiving no active time for
these offenses increased by 100 percent from Year One to Year Two.

Thus, it would appear that for this offense, punishment significantly
declined in severity. The offense of '"worthless checks' shows a similar
pattern. Despite a slight increase in the number of sentences imposed
in this category, and a decrease in the number of defendants receiving
no active time, the average net sentence declined significantly.

Offenses in other categories indicated changing patterns of sen-
tencing. Joyriding, for example, had an increase in the amount of
active time imposed of 55.6 percent, but a decrease in fine of 32.9
percent. Malicious destruction had the opposite pattern, with a decrease
in active time imposed of 60.9 percent and an increase in fine of 91.9
percent. Defrauding, like malicious destruction, had a significant
increase in fine imposed (197.1 percent) and a decrease of 28.6 percent
in active time. Resisting arrest showed a pattern more similar to
joyriding, with an increase in active time and decrease in average fine.
No offense, however, showed a large increase in both net active time and

net fine. Only reckless driving, trespass, and concealment of merchandise

showed net iIncreases in both active time and fines,
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Summary

Despite increasing average sentence severity (net fines +13.0
percent, active fines, +71.4 percent), an analysis of the misdemeanor
data, both by type of offense and by stage of disposition, tends to
refute the hypothesis that this increase in severity is a direct impact
of the policy change. Analysis of both variables indicates that under
some circumstances sentence severity has declined significantly or
remained the same. Under other circumstances sentence severity has
increased. These circumstances include entry of not-guilty plea at
arraignment, or trial and conviction on certain charges, especially
reckless driving, trespass, and concealment of merchandise. The lack of
clear-cut increase in sentence severity for all or most types of offenses
would tend to disprove the hypothesis that changes in sentence severity
are directly associated with the elimination of plea bargaining. The
felony statistical study will provide a much more detailed analysis of
factors associated with patterns of sentence severity and allow the
hypothesis to be tested more rigorously.

4. Explanations of Increase in Severity

Judges were asked whether their sentencing practices had changed
since the change of policy. Thirteen of the 24 judges interviewed said
that they had not changed. Many of the remaining judges believed that
the sentences they imposed had increased in severity, but only two
suggested that the change could be correlated with the change in plea
bargaining policy. These two were district court judges in Anchorage,
who were pleased with the opportunity to hold "open" sentencing hearings
(in which the judge may listen to witnesses as well as to the comments

of the defense attormey and prosecutor). The judges compared sentencing
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in state cases with the sentences negotiated by municipal prosecutors,
and concluded that elimination of sentence recommendations allowed a
more just sentence to be imposed. One judge said:

We still have plea bargaining in city cases. The bargains
in city cases are ridiculous. I feel awful when I get off the
bench. With the state system, I like it because I can justify
the sentences I give--I can't do that with the city.

These judges were the only two who saw any correlation between an
increase in sentence severity and the change in plea bargaining policy.
Some of the other judges suggested that sentences had increased, but
that '"sentences go up with public reaction." One said: "I don't think
the new policy affected sentencing. There has just been a change in the
general attitude of judges. The legislature and the press are clamoring
about criminals not being punished adequately by the system.' Another
said, when asked how he thought the policy change appeared to the public,
"There's no feedback from the public on it. They're just mad about
sentencing."

Other judges believed that an increase in sentence severity could
be traced to observations made by judges themselves. One stated that:
"We came to the conclusion that we weren't doing any good. I give much
less probation now--I give time. But it's not attributable to plea
bargaining [elimination]." A second judge said: "I don't see any
blanket change [in sentences]. OMVIs may have gone up because judges
got irritated and saw their responsibility to the community.'" Finally,
one judge believed that sentences had declined in severity: "If you
include dismissals that would have been pleas and gotten sentences
before the policy change, sentences probably went down."

Prosecutors, like judges, had wvaried explanations for increases in

sentence severity. One prosecutor suggested that: '"Sentencing has
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gotten back on the right track--it always does around election year.'20
Another said: "I think there's a trend toward stiffer sentences, but
I'm not sure that it has anything to do with plea bargaining. I don't
think there's any change for young offenders with no prior record--it
would be unusual for them not to get an S.I.S."

Defense attorneys agreed in a few instances that factors other than
the policy change had been responsible for increasingly severe sentences.
One attorney in Juneau attributed the change to public pressure.21
However, most defense attorneys who thought that sentences were higher
associated the change with the elimination of plea bargaining.

One group of responses suggested that the cause of higher sentences
was the decreased amount of flexibility in the charging process. These
attorneys believed that overcharging had become more common and created
the opportunity for conviction on a higher charge than would have been
likely with plea bargaining. Other defense attorneys said that they now
had less chance of getting a charge that was too high reduced to a
lesser charge.

Many defense attorneys saw the actions of the judge as being more
important than the charge(s) filed by the district attorney. Their
views can be grouped into three categories:

(1) Some attorneys suggested that under a policy of plea bargaining,

2OJudges in Alaska are nominated by the Judicial Council and
appointed by the Governor, but must stand for retentiom election
periodically. See Ak. Const. art IV, § 6; AS 22.10.100 (Superior
Court Judges); AS 22.15.170 (District Court Judges).

2lgeveral defense attorneys in Fairbanks believed that the appoint-
ment of a new judge to the superior court bench in Fairbanks during the
study's period of evaluation had increased the severity of sentences
being imposed in that judicial district.
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the defense attorney'and prosecutor became well acquainted with the
defendant's actions and needs through discussions of his case. Judges
have far less opportunity to understand the defendant, despite pre-
sentence reports and sentencing hearings, and therefore tend to impose
harsher sentences than merited by the circumstances. (A number of
judges and prosecutors took this same view of sentencing, and preferred
plea bargaining for that reason.)

(2) Other attormeys believed that with a policy of plea bargaining
responsibility for sentencing was shared much more equally among the
defense attorney, prosecutor and judge. For this reason, they believed
that sentences arrived at through negotiation were likely to be more
just; first, because several experienced persons had contributed to the
final result, and second, because the final sentence was less likely to
have been a result of public pressure—-the judge deriving support for
his decision from the concurrence of two other professionals.

(3) Finally, several defense attorneys thought that judges welcomed
the opportunity to sentence free from any strictures imposed by a bar-
gaining process and therefore imposed heavier sentences than would have
been arrived at through negotiations. Some suggested that the judge
felt obligated to fill the vacuum left by the elimination of the prosecutor's
recommendation.

Summary

The results of the interviews indicate, as did the analysis of the
misdemeanor data by type of offense, that the overall increase in sentence
severity may well be partially due to factors other than the change of
plea bargaining policy. Additional interviews during the project's

second year, and analysis of the felony statistical data may help to
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clarify the association of the elimination of plea bargaining with
changes in sentencing patterns.

H. Has the Policy Been Associated with a
Change in the Likelihood of Appeals?

Misdemeanor data on appeals is unavailable through the court's
computer records and is not included in this report. Interview data
discussing appeals was also relatively scanty. More data will be avail-
able from the felony statistical study and interviews done during the
project's second year to allow an adequate analysis of this hypothesis.
It will not be discussed further in this interim report.

I. Has the Policy Been Associated with a

Reduction in the Influence of Legally Irrelevant
Factors on the Disposition of Cases?

The major evidence for testing of this hypothesis will be statistical
evidence from the felony study to be completed during the project's
second year. Because of anticipated difficulties in obtaining ''neutral"
answers from interviews, no attempt was made to answer this question
with interview methodologies. Further discussion will be postponed
until the project's final report.
J. 1s There Evidence of a Change in Policy
Regarding Judicial Participation in Sentence

Discussions that Can Be Directly Correlated
with the New Policy?

Plea bargaining practices in Alaska prior to the Attorney General's
change of policy often included the presentation of results of negotia-
tions to the judge in chambers prior to entry of a guilty plea in open
court. This practice of a pre-trial conference including the prosecutor,
defense attorney and judge was not universally followed; some judges
refused to take part in such conferences. Results of the survey of the

Alaska Bar indicated that judicial approval of sentence bargains prior
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to entry of a guilty plea had been obtained at least occasionally by
over half of the defense attorneys practicing before the policy change
(prior to August 15, 1975). One defense attorney commented that he had
"never made an agreement that the judge did not approve beforehand.'
The Attorney General in his second memorandum to district attorneys
and their assistants (July 24, 1975, p. 6) anticipated that these
pre-trial conferences might take a slightly different form with the
elimination of prosecutors' ability to negotiate sentence agreements:

.+ . [I]n a recent conference I had with the superior
court judges in Anchorage, I was advised that judges might
attempt a new form of plea bargaining directly by calling the
defendant and his attorney into chambers, advising him what
sentence the judge would give him if he pled guilty '"on the
basis of facts now known to the judge' and further advising
him that if he did not plead guilty all bets were off . .
I advised that if a judge called a prosecutor to a conference
he would of course attend, but that we would not make any
recommendation for sentence prior to the entry of a plea.

The Attorney General objected strongly to the possibility of this

practice:

. I thought this would be extremely bad policy because .
it would legally amount to coercion on the part of a judge to
obtain a guilty plea . . . . I think you should state very
clearly that the Department of Law disagrees with the concept
of a judge "bargaining'" impliedly or directly with a defendant
and in no way participate in the meeting other than to
physically attend.

As conferences became a reality, the Attorney General continued to

object, and in his next memorandum to prosecutors took an even stronger

pesition:
. . [H]enceforth I do not want District Attorneys or
Assistant District Attorneys participating in sentence con-
ferences with a judge prior to the entry of a plea. . . . If a

judge persists in holding a pre-plea sentence conference,
either at the request of a defense counsel or on the judge's
own motion, I do not want the office to participate, and in

fact T want the office to strongly protest any such conference.
(June 30, 1976, p.3)
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Despite the Attorney General's objections, sentence discussions between
defense attorneys and judges (and sometimes prosecutors) did continue
for a limited time.

1. Frequency and Structure of Discussions

Interviews with judges, prosecutors, and defense attorneys focused
on the frequency with which conferences occurred, the kind of information
brought to the judge's attention, and the role played by each partici-
pant. In general, the interviews indicated that following the adoption
of the new policy the frequency of pre-plea sentence discussions had
decreased slightly.22 Ten of the 20 judges responding to the question
about pre—pléa conferences said they held them; 10 said that they did
not (though they added that defense counsel had requested them). Six of
the 10 who had held such conferences said that they had stopped doing so
within a short time after the policy change because they believed that
they were unfair to the prosecution.

The structure of pre-plea sentence conferences seemed to follow
well-defined patterms, varying to some extent depending on the judge and
prosecutor involved. Normally, conference requests were initiated by
defense counsel, and the prosecutor was notified of the time of the con-~
ference. At the conference, the judge would listen to the presentation
by the defense attorney of the circumstances of the crime and the
defendant's background.

Prosecutors questioned whether information presented by the defense

was always accurate. One said: 'The information ranged from being 50

22Results of the Bar poll, taken before the Carlson opinion was
issued also showed about 10 percent less participation in such conferences
by defense attormeys. (For a discussion of State v. Carlson see pp. 69-72,
infra, and Appendix 7.)
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percent accurate to pretty accurate.' Another commented: 'Defense
counsel gave most of the information and I would correct any misinforma-
tion. The longer some defense counsel talked, the more likely they were
to misrepresent the facts." A third prosecutor said: ". . . Defense
counsel explained the case and made many misrepresentations—-we were
taken to the cleaners." These prosecutors did not participate in the
conferences, but sat mute.

Some prosecutors were more comfortable with the structure of the
conferences. These prosecutors outlined a type of conference in which
"I present the facts, and the defense counsel talks about the defendant's
background and mitigating circumstances.'" Another prosecutor said, "I
took an active part in relating the facts of the case and what I felt
the guy should get.'" Participation in the conference appeared to make
prosecutors more comfortable with the outcome.

Judges who described the conferences mentioned both types of parti-
cipation by prosecutors--an active role, or a passive witnessing of the
exchange between judge and defense counsel. Judges themselves varied in
the part they played in pre-plea sentencing discussions. Their partici-
pation also ranged from very active to inactive. One said: ". . . I
tell the attorneys the sentence I would be inclined to give knowing what
I know. Then I ask the D.A. if he would be inclined to appeal this
sentence to the supreme court as a too-lenient sentence. He's never yet
said he would, but if he did, I'd have to say to the defense attorney
that the deal was off."™ "I said on record the other day: 'O.K., I'm
tired of doing this behind closed doors. If you're going to plead, I'll

give you X." Other judges took less part in conferences: '"Attorneys

would come to me to find out whether I would live within a range of
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sentences. My response was usually, 'Yes, if the pre-sentence report

comes out 0.K.""

Another judge said that he gave ''only baseball figures."
Some held them rarely, and then "only if the D.A. will agree to sit in."
Defense attorneys who requested pre-plea conferences with the judge
described a similar dynamic to that mentionmed by the prosecutors and |
judges. They, of course, had their own views on what actually occurred.
One defense attornmey noted that "Some judges will tell you [what sentence
they would give]; others are more general."” The structure he described
was one in which the "D.A. is always present, except one prosecutor who
has done it by phone. Lots of time the D.A.s are two-faced, saying one
thing in chambers but refusing to say it on the record.'" Another said,

“The D.A.s, if they come, participate actively."

Sometimes, the D.A.
refused to participate; at other times, the prosecutors would be present
but silent. One defense attorney added that: ''One judge initiates the
discussions as you're walking down the hall. He tells you what he's

going to do."

2. Non-Participants in Sentence Discussions

Half of the judges interviewed said that they did not participate
in discussions of sentence prior to the entry of a guilty plea. A small
number of defense attorneys also said that they did not request such
conferences for a variety of reasons. In general, many of the persons
interviewed who either did not request conferences or refused to parti-
cipate believed that they were clearly unethical or could be interpreted
as being wrong if the prosecutor was not going to take an active part.

The defense attorneys who would not initiate discussions of the
possible sentence with the judge had varying views. One attorney

commented; "I've had very little experience with these because I don't
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have a good rapport with the judges. [Also] it's unethical to do it ex
parte." Another attorney said that "I never have [had discussioms] . . .
There are some judges with whom I think it would be effective, but I've
never felt the need to initiate such a conference." Another attorney
remarked, "I was [talking with judges] before the [plea bargaining]

policy change but I never was after the change. I would have no hesitancy
but generally I found judges didn't like to get involved. Most judges
don't want to make promises. I don't expect a judge will tell me what

he's going to do."

Finally, one attorney said he never initiated such
conferences “because it's possible to engage in judge shopping because
in district court the judges are assigned certain matters on a weekly
basis--and you have a judge doing all changes of plea for a week."23
Analysis of the interviews by judicial district showed that most
defense attorneys in Fairbanks agreed that judicial conferences about
sentencing did not occur prior to the entry of a guilty plea or trial in
Fairbanks courts, except under very unusual circumstances. A Fairbanks
attorney said, "I never have [participated in sentence discussions with
the judge]. There is a split among lawyers whether this is proper. I

don't believe it is going on in Fairbanks."

Others simply said that
such conferences didn't occur. One commented that 'We have no pre-plea
p 2

conferences. Although I can tell you it's common knowledge that the

judges got together behind closed doors and decided what to give as

23Judge shopping, as described by this attornmey, will be analyzed
in depth in the project's final report. It appears to have been a
fairly common phenomenon in Anchorage district courts, resulting from
calendaring changes made at about the same time that the plea bargaining
policy was changed. There is reason to believe it may also operate in
the superior court at least in Anchorage.
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sentences with particular charges--such as five years for selling
heroin, etc."

Very few prosecutors actually refused to attend conferences when
they had been initiated by the defense attorney and agreed to by the
judge--until they had been instructed by the Attorney General that he
did not want them to be present at these conferences at all (see June 30,
1976, memorandum, p. 3). Two Fairbanks prosecutors did refuse. One
said, "It's never done in my cases--but I understand there are con-
ferences.!" The other said, "I've had this problem on two cases. The
judge came and asked my position on a sentence. 1 refused to discuss
ic.”

Judges who declined to hold conferences often commented that they
did so primarily "because the Attorney General won't let the D.A. parti-
cipate." They also give other reasons. One judge believed that "if
defense counsel is worth anything he will already know what his client
will get." Another judge would not participate in pre-plea sentence
discussions because "Be it brilliance or bullshit, let's make it [the
elimination of plea bargaining] a complete experiment."

3. The Carlson Decision

In this case the Superior Court has announced its intention to
accept a guilty plea to the crime of manslaughter from the
defendant Vail in lieu of trying him for either first or
second degree murder. The district attorney does not concur
in this reduction of charge, and has applied to this court for
a writ of prohibition on the ground that the trial judge has
exceeded his authority. . . .

. . . . . . . . . . . . . . . . . . . . . . . . . - . . . .

We must go further, and hold that although the court may
judicially determine the disposition of a charge based on the
evidence, the law and its sentencing power, it may not, in
effect, usurp the executive function of choosing which charge
to initiate based on the defendant's willingness to plea
guilty to a lesser offemnse. . . . [T]he decision whether to
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prosecute a case was committed to the discretion of the
executive branch, and therefore was not subject to judicial
control or review. . . .

We are also concerned that a judge's involvement as plea
negotiator would detract from the judge's neutrality, and
would present a danger of unintentional coercion of defendants
who could only view with concern the judge's participation as
a state agent in the negotiating process . . . . In connection
with these policies, we note that Fed. R. Crim. P. 11(e) (1)
now prohibits a trial judge from participating in plea negotia-
tion discussions. (State v. Carlson, 555 P.2d 269 (Alaska
1976)) [Footnote omitted.] (See Appendix 7, for the full
opinion.)

The Carlson decision was announced on Cctober 15, 1976, a little
more than a year after the Attorney General's policy eliminating plea
bargaining went into effect. Although the issue had to do primarily
with the judge's power to determine the charge against the defendant,
the consequences of the decision were that pre-plea sentence discussions
came to a halt.

The concurring opinion by Justice Jay A, Rabinowitz and Chief
Justice Robert Boochever may have played a part in bringing this chapter
of the elimination of plea bargaining to a close. In their concurring
opinion, the Justices forcefully stated the case against judicial
participation in any aspect of plea negotiatiouns.

Admittedly, Alaska's Rule of Criminal Procedure which
recognizes the controversial practice of plea bargaining does
not contain an explicit prohibitiom against trial courts
engaging in such practice. On the other hand, given the
tremendously coercive impact judicial activism can have in
this area, the erosion of the appearance of judicial neutrality,
and the accused's constitutional rights to jury trial, I am of
the view that our trial judges should be totally barred from
engaging in either charge or sentence bargaining.

Further, I note my agreement with the court's conclusion
that to permit the superior court to dismiss the first and
second degree charges against Vail at this stage of the crimi-

nal prosecution would be violative of the doctrine of separation
of powers. (Supra at 274.) [Footnotes omitted.]
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None of the judges, prosecutors or defense attorneys interviewed
after Carlson admitted to engaging in pre-plea conferences after this
opinion was issued. Few of those interviewed expressed any opinions

about the decision, most simply saying that "since Vail [State v. Carlsomn],

we don't do that any more." A series of interviews during the evaluation's
second year will provide further description of the effects of the
elimination of pre-plea sentence conferences.

A second, related decision was issued by the supreme court in

March, 1977. State v. Buckalew, Opinion No. 1391 (Ak. Sup. Ct. March 14,

1977) again addressed the issue of a judge's participation in plea
negotiations:

The state's main contention is that Judge Buckalew acted
improperly by participating in negotiations leading to the
entry of Schmid's plea. [The "negotiations" referred to were
in the form of a pre-plea conference taking place in the
judge's chambers, with the defendant, his attorney, the
assistant district attorney and the judge present. The result
of the conference was an indication by the judge to the defend-
ant that upon a plea of guilty, the judge would consider a
maximum sentence of 90 days in jail and a deferred imposition
of sentence. The judge further stated that the defendant
would be allowed to withdraw his plea of guilty if the judge
changed his mind about the maximum sentence after receiving
the pre-sentence report.] . . .

. « . The foregoing considerations persuade us to now
grant the petition and to hold that henceforth Alaska's trial
judges shall be totally barred from engaging in either charge
or sentencing bargaining.

The Buckalew decision with its total prohibition of sentence or charge
bargaining by judges combined with the Attorney General's policy as it
has evolved over a year and a half, leaves the Alaskan criminal justice
system with no perceptible opportunities for open plea negotiations of

any sort, except under unusual circumstances. Since the Buckalew

opinion has been issued so recently, and since much of the data analyzed
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in this report was gathered prior to the Carlson opinion as well, detailed
analysis of the effects of these rulings must be postponed to the project's
final report.

Summary

The hypothesis suggests a change in policy regarding judicial
participation in sentence discussions that could be directly correlated
with the elimination of plea bargaining by the Attormey General. The
results of the interviews support this hypothesis, although not entirely
as expected. The interviews indicate that the major change was in the
dynamics of such conferences, specifically in the emergence of the
passive prosecutor-conferee (or non-conferee), and the variety of judicial
responses to this phenomenon.

Factors in bringing these conferences to an end, in chronological
order, appear to have been: (1) lack of participation by prosecutors,
leading some judges to refuse defense attorneys' requests for confer-
ences on the grounds that they were unfair to the prosecutor, (2) the
Attorney General's instructions to district attorneys and assistant
district attorneys on June 30, 1976, that they should not attend the
conferences at all and should object to them, and (3) the Carlson opinion,
issued by the supreme court on October 15, 1976 (backed up by the
March 14, 1977, Buckalew opinion), This combination of factors halted
all pre-plea sentence discussions involving the judge, except for some
which may take place under unusual circumstances (the project's second-
year interviews will determine whether any such conferences have occurred).
Thus, it appears that judicial activism may have been a phenomenon of
the transition stage from a plea-bargaining system to a criminal justice

system in which little or no open plea bargaining occurs.
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* % %

All findings in the interim report should be regarded as preliminary
and subject to further analysis in the second year of the study. Mis-
demeanor data for this report was drawn solely from statistics supplied
by the Alaska Court System. Data furnished did not always fit neatly
into the project's working hypotheses; and as a result, some of the
hypotheses could not be tested fully. Data for the felony statistical
study is being collected at this time by the project staff directly from
original sources beginning with jail booking sheets, public safety
fingerprint files, Alaska Pre-Trial Services bail reports, court files
and pre-sentence reports. Following analysis of this felony data the
project will re—-examine the tentative conclusions expressed in this
interim report and these will be integrated with the final evaluation

report in March of 1978.
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APPENDIX 1

MEMORANDUM State of Alaska

T0:  All District Attorneys DATE: July 3, 1975
- Criminal Division
Department of Law FILE NO:

TELEPHONE NO:

: SUBJECT:
FROM:  Avrum M. Gross (~_A§Qg%é§a Plea Bargaining‘

Attorney General

After our lengthy and heated discussions of last
week on the referenced subject, I have given the matter a
great deal of additional thought and have discussed 1t with
Dan Hickey and with the Governor. As a result of these
discussions, I wish to have the following policy implemented
with respect to all adult criminal offenses in which charges
have been filed on and after August 15, 1975:

(1) Commencing with offenses filed on and after
August 15, District Attorneys and Assistant District Attorneys
will refrain from engaging in plea negotiations with defen-
dants designed to arrive at an agreement for entry of a plea
of guilty in return for a particular sentence to be either
recommended by the State or not opposed by the State pursuant
to Criminal Rule 11(e). After the entry of a plea of guilty,
the prosecuting attorney under circumstances described in
No. 3 below is free to recommend an appropriate sentence or
range of sentence to the court.

(2) While I was initially of the view that it ,
would be necessary to abolish all sentence recommendations
in order to insure that some form of sentence bargaining did
not continue to occur, reflectlon has persuaded me that such
a restriction would indicate a lack of faith in the District
Attorneys and Assistant District Attorneys which I never
meant to demonstrate. Consequently, 1f the District Attorney
approves a sentence recommendation in a particular case prior
to entry of a plea (though, as noted below, this should
not occur in the general case), the contemplated recommendation
may be transmitted to the defendant through his attorney in
order that he might make up hils own mind with respect to the
entry of a plea. Again, I stress that I do not want bargain-
ing over sentences and I assume that policy decision will be
respected.

(3) In the majority of cases, I prefer that we

employ open sentencing bringing to the court's attention all
factors relevant to a consideration of sentence rather than

—75-
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recornmending a particular sentence. However, in light of

our earlier discussions last week in Anchorage, I am willing
to recognize that there are certain instances in which speci- -
fic sentence recommendations are appropriate. Roughly, the
circumstances in which a form of sentence reccrmmendations will
be appropriate are as follows: '

(a) when the sentencing court specifically
requests the prosecuting attorney to make a recommenda-
tion as to either a specific sentence or a form of
sentence;

(b) when there are unusual aggravating or
mitigating circumstances that alctate a specific recom-
mendation;

(¢) when the court has impcsed a sentence which
provides for a period of probation and recommendation
is in respect to the conditions of probation.

Any proposal to make a specific sentence recom-
mendation must first be reviewed and approved by the District
Attorney to determine (a) whether in the particular case a
recomnendation is warranted and (b) whether the specific sen-
tence proposed is consistent with sentences being imposed
in similar cases in that district and other districts through-
out the state. In each case where a specific sentence
recommendation is made, a brief memo to the file should be
prepared and endorsed by the District Attorney indicating
what the sentence recommendation was, why it was felt
appropriate and necessary and why 1t was determined to use
specific sentencing as opposed to open sentencing. Coples
of each such memcrandum should be retalned in a sentencing
file maintained in each office and copiles should be forwarded
once a week to Dan Hickey in Juneau for maintenance of a
statewide sentencing file,

(4) Plea negotiations with respect to multiple
counts and the ultimate charge will continue to be permissible
under Criminal Rule 11 as long as the charge to which a
defendant enters a plea of guilty correctly reflects both
the facts and the level of proof. In other werds, while there
continues to be nothing wrong with reducing a charge, reductions
should not occur simply to obtain a plea of guilty.

(5) Like any general rule, there are going to
be some excepticns to this policy. Any deviation, however,
must first be approved by either Dan Hickey -or nmyself. 1In
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cases where we are dealing with co-conspirators or other
similar type situations and a sentence bargain may be
reguired to obtain a conviction, I would anticipate that we
would approve 1t. In such cases I would, of course, lean
extremely heavily on the recommendation of the District
Attorney, but permission for sentence bargains will be given
sparingly if at all.

I realize that, while the above policy reflects
many of your concerns, 1t deces not necessarily reflect all
of ycur concerns. It is possible that we may have to try
more cases and, if so, I will try my best to get additional
help for us in the next legislature. I know it is. going to
make your indlividual work locads somewhat more difficult,
though I hope not much more difficult. In return for this,
hepefully we will be doing away with a technigue which is
generally considered, at least by a substantial segment of
the public, as one of the least just aspects of the present
Justice system. It will also to a substantial degree put
sentencing tack in the courts, where I think 1t belongs,
instead of 1t being a product of a negotiated arrangement.

I have held off implementing this policy immediately
fcr one basic reason. Doing away with sentence bargaining
may mean that scme adjustments will have to be made in office
procedures in order to accommodate the change. An effective
screening of cases filed, for example, will have to be
instituted in order to avoid filing cases which might be
"pargained" under the existing system, but which could not
be won at trial. We are going to have to be prepared to
move people around between offices if the trial load gets
too great in one place. It is entlrely possible that
immedlately after implementation of the policy the Public
Defender's office or private counsel may simply balk at
rleading anyone, with the result that we will have a temporary
pile-up of cases. I think if we make 1t clear that we will
do everything we can to handle that pile-up, but not back
off the policy, the situation will be temporary and after
awhlile things should return to something like normal.

I appreciate the fact that all of you were so
frank with me when we discussed thils in Anchorazge last week.
I hope now, having had az free discussion of our views, that
ve can implement this policy as smoothly as possible.

I will today inform the Public Defencer's office
cf the forthcoming mcdification in procedure. I anticipate
that prrivate criminal defense attorneys will simply find out
in due course.

LY¥G:as
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T0.

FROM:

A11 District Attorneys pate: July 24, 1975
and
Assistant District Attorneys FILE NO

TELEPHONE NO:

Avrum M. Gross
Attorney General °

supJecT: Plea Bargaining

I am sure you reallize by now that what started as
a discussion among ourselves as to new office policy has developed
into a matter of statewide significance and national attention.
The fact that we are going to try to end plea bargaining here
has received comment in papers as far away as Washington, D.C.
and New York. The Judicial Council, the court system and this
office have been contacted by several national organizations
who are anxious to do an in-depth study of what occurs once
we embark on the new program.

For your reading pleasure, I am enclosing (1) an
editorial from the "Washington Star", and (2) a brief discussion
of some of the reasons for eliminating plea bargaining as outlined
by the National Advisory Commission on Criminal Justice Standards
and Goals in their study on courts. I bring these materlals
to your attention to emphasize the significance of what you
as District Attornevs and Assistant District Attorneys are
about to do. I realize as well as any of you how difficult
this 1s going to be. There are many people who believe that
1t cannot be done--that the people within the criminal Jjustice
system will be unable to generate the effort and dedicatilon
that a change of this magnitude requires. I know, for lnstance,
that every member of the criminal justice system, be it District
Attorneys, defense counsel, or Judges, 1s going to have to
work harder at least for awhile. Trying more cases 1is going
to mean greater preparation and more intense effort and that
is asking a lot from people.

The attorneys who work in the District Attorneys'
offices are professionals, and a little too old for a pep talk
so I'1l skip that approach. I do want to tell you, though,
that if we can do this--if we can really make a change 1in the
system to effectively elimlnate sentence bargaining--the offilce
w1ll have accomplished something really meaningful. I think
it will be something that each person in the office will be
proud of. It would certainly be something the offilce would
have a right to be proud about. In this day when government
is subject to so much criticism, I think it would really be
satisfying to those who work in government to co something
which, while difficult, is truly recognized by the public as
being valuable. I hope we can do 1it.

-78-
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Now, with that behind, let me make a few speclfic
cormments on procedures which should be implemented as we embark
upon this experiment. The key fezture of the elimination of
rlea bargaining is that we are going to be faced with
rore trials. Our problem, then, is how to handle those trials
with the manpower we now have availlable. It may be that experience
shows that we need more personnel, but I want the program initially
to operate under the assumption that we are going to do it
with the people we now have. If that is the case, we are going
to have to develop means of keeping the trizls manageable.

Toward that end I have two basic suggestions:

1. There Must Be a Careful Screening of Cases.

A. As a basic rule, the final decision on charges
should be made by the District Attorney who is going to
end up having to prosecute those charges in court. In
some judicial dilstricts we have found ourselves in the
position of having to back up or back away from decisions
made by Public Safety officiasls as to what charge should
be filed. I will be meeting with Commissioner Burton
to make very clear that we will meke that decision in
the future and I want each of you to make clear to the
city or state police with whom you work that it is a prose-
cutor's function to decide what charge can be proven in
court rather than a policeman's function. If you do that,
you should be in a position to hold off filing those cases
which should not be filed in the first instance, and when
cases should be filed to {ile them in the appropriate
category of offense. If charges asre filed by police officers,
and in your opinion they are not justified, notify the
officer, discuss it with him, but in the end promptly
modify the charge to what you feel is appropriate.

B. Preliminary figures I have obtained from the
court system indicate that the percentage of gullty pleas
or convictions on felonies filed in some areas of the
state is extremely low. 1In one judicilal district 1t is
less than 60 per cent. I assume that rather than indicating
that we are losing cases, thils indicates that many cases
are being filed as felonles and then being reduced to
misdemeanors. When the percentage gets that high, it
is indicative of the fact that the original charges are
not appropriate. If a large percentage of cases end up
as mlsdemeanors they probably should be filed that way
in the first instance. I stress to yous for reasons I
will mention later, that you should file the charge you
can prove. Don't file charges which you cannct prove
in the assumption that they will be reduced later.
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C. Some charges should not be filed a2t all. Merely
because you are brought & police file does not mean that
you are reqguirec to file a criminal charge. 1In some cases
the facts simply will not justify criminal rrosecution
either because it is not warranted in the Interest of
justice or because technically we could not prove the
charge. If that is the case, do rot file the charge in
the first instance. I am not interested in seelng the
office file Assault with a Deadly Weapon charges and then
reduce them to simple Assaults with suspended impositions
of sentence with no fine or jail time purely because we
never had a case in the first place. The tTime spent on
those kinds of cases would be better spent on the cases
we can prove. Merely having a conviction statistic proves
nothing--if we prosecute somebody and we believe it is
warranted, we should be seeking a result justified by
the offense and not simply obtaining convictions with
meaningless penalties.

In this vein, consider diversionary programs carefully.
Before August 15 we will have had meetings with Health
and Social Services, particularly Correcticns, to try
to outline for the various prosecutors meeringful alternatives
to criminal procedures in situatilons where criminal procedures
are not warranted. Alcoholism rehzbilitation instead
of drunk and disorderly prosecutlons 1s perhaps the classic
example, but we will try to make avallable to you as broad
a spectrum of diversionary programs as we can. If they
are meaningful alternatives, use them.

D. In my initial memorandum on this subject, I stated
that while prosecutors should feel free to reduce charges
if facts warrant, I did rnot want charges reduced
simply to obtain guilty pleas. I am sure with the elimina-
tion of sentence bargaining there will be z great temptation
tc charge heavily under the assumption that you can later
reduce the charge in exchange for a gullty plea. I do
not want the office to do that for several reasons, First,
it would, in my opinion, violate the spilrit of what we
are trying to do, which is to insure that reople are charged
fairly, tried fairly and sentenced fairly for offenses
that they have committed. Second, and of z more practical
bent, I think you will have more chance of obtaining a
guilty plea if you mzke the charge realistic in the first
instance. Once you establish the ztmosphers of bargeining
wlth the defendant, be it over charge or sentence, it
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is difficult to stop the process. If a defendant feels
that the state has charged him properly, there is more

of a chance of him responding in a non-contentlous manner.
Again I stress, charge what you can prove and then do

not deviate from it unless subsequent facts convince you
that you were erroneous in your initiel conclusion.

The third reason you should not use reduction of
charges as a means to obtain guilty pleas 1s that I am
sure you all realize you are going to be very much in
the public eye in this experience. There are many people
who believe that this change cannot be accomplished, and
they are going to look for any example to prove that.

If you use charge bargaining to obtain guilty pleas and

not because the facts warrant a reduction in charge, the
office is going to be criticized justifiably for doing
something that we said we would not do. I want to give
this system a fair try, and accordingly only reduce charges
when the level of proof warrants.

=3

TI. Efficiency in Trial Procedures.

iore effective screening of case s and diversionary
programs may help us handle some of the case load we are bound
to face, but the major efforts should be spent at increasing
tne efficiency of the office to actually try crimlnal cases.
Right now, 94 per cent of criminal cases which are filed are
plea bargained. We can expect that number to drop substantially
with the result that no matter how you analyze it we are going
to have to try a great many more cases than we are now trylng.

Presently, after the inltial complaint is filed,
negotiations take place with defense counsel over the appropriateness
cf the charge, continued conferences take place, and eventually )
as a result of elther preliminary proceedings or continuous
negotiation, some agreement is reached on sentence. The time
previously used negotiating with defense counsel over reaching
plea bargain should now be devoted to preparing for and trying
ses. We will be meeting with court officilals and officlals
on the Department of Public Safety and local police depart-

.ents to try and insure that we minimize the time wasted in
bringing a case to trial. What we hope to acceomplish and what

you should strive for is a system by which (1) when a case

is filed it is immediately docketed for a trial date and an
ormnibus hearirg and (2) under the assumption that the case

will go to triazl, witnesses should be scheduled to appear at

tre date set. At the omnibus hearing, cpen files should be

the policy if it already is not in the varicus District Attorney's

[$h)

ENe)
o

o3



-82~

Lssistant District Attorneys

fices. While efforts should be macde at the omnibus hearing
ind out whether the defendant will enter a plea (efforts
sure that will be promnoted by the judge), assume that the

endant will not plead guilty and prepare accerdingly.
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If continuances are sought it should be the polilcy
o7 the office to grant them sparingly. There are, of course,
instances in which continuances are inevitable, but the entilre
shift from plea bargaining is going to require additional efficlency
and, if that is so, efforts should be made to keep continuances
to a minimum. If judges want to grant contlnuances on thelr
own, they are of course free to do so, but 1f we get into the
habit of consenting to continuances, we are going to run into
some serious administrative problems when cases which are reason-
ably scheduled initially start to pile up on each other. In
every case in which & continuance is obtained, of course obtain
a waiver of the four-month rule.

Since we will be having many more trials, it may
te desirable in multi-member offices to have a clerical person
designated whose scole function it is to get the right witnesses
to the right place for the right trials on the right dates.
It is going to be a bit much to ask for the attorney who is
trying the case to handle hils own administrative arrangements.
Dan Hickey will be working with each office in an effort to
improve the handling of those administrative details so that
the attorneys themselves are freed as much as possible for
actual trial and preparation for trial.

I think if you assume that every case 1s going to
trial and act accordingly, you will find that you plck up a
lot of time which otherwise was lost when we dealt with cases
under the assumption they would bargain out. If the defendant
eventuzlly dces enter a plea, fine. But assume from the outset
thet he will nct.

. lMiscellaneous liatters.

1
-~

[
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p. In many cases, judges or defense counsel are

coing to try to get around the policy of changing plea

argaining by simply asking District Attorneys what they
vwi1ll recommend in a particular case prior to the time
the defendant enters a plea. Except in the extremely
unusual case the answer to this shcould be that no decision
will be made until the defendant enters the plea and that
in any event we anticipate in most cases to go with open
sentencing. If you make this clear at the outset of this
program, it will make it lots easier for you in the future.
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As noted in the original memo, District Attorneys must
approve any specific sentence recormmendation and I do

not want specific sentence recommendations made in criminal
cases before entry of plea except in the most unusual

sort of case.

An offshoot of this appeared in a recent conference
T had with the Superilor Court judges in Anchorage. I
was advised that judges might attempt a new form of plea
bargaining directly by calling the defendant and his attorney
into chambers, advising him what sentence the judge would
give him if he pled gullty "on the basis of facts now
known to the judge", and further advising him that if
he did not plead guilty all bets were off. I was asked
whether I would forbid prosecutors to participate in this
procedure. I advised that if a judge called a prosecutor
to a conference he would of course attend, but that we
would not make any recommendation for sentence prior to
the entry of a plea. I further advised that I thought
this would be extremely bad policy because (1) it would
make the present system of plea bargalning even worse,
(2) it would legally amount to coercion on the part of
a judge to obtain a guilty plea, and (3) a defendant who
entered a gullty plea would very quickly apply for post-
conviction relief and my guess 1s would ottain it. If
you are called to such conferences, of course feel free
to attend but I think you should state very clearly that
the Department of Law disagrees with the concept of a
judge "bargaining" impliedly or directly with a defendant
and in no way participate in the meeting other than to
physically attend. I told the judges thet while I knew
of their hesitancy about dolng away with plea bargalning,
I hoped they would glve the system a fair try. I know
that it will require them to try more criminal cases,
and I sympathize with thelr concerns about that. Nonetheless
they have a responsibility to try criminal cases 1f necessary
and I have confidence that they will do whatever 1is necessary
to perform that responsibllity.

After the 15th of August I will try to spend as much
time in the District Lttorneys' offices around the state as
I can. I will be available to listen to whatever suggestlons
you may have for the improvement of the program. Do not hesitate
to make such suggestions. At the same time, the Governor 1s
firmly committed to this program, I am firmly committed to
it, and I hope that everyone in the department will do their
absolute best to make a change which 1s, in my opinion, long
overdue in the criminal justice system.

AliG:as
Enclosures
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MEMORANDUM State of Alaska

TO:

FROM:

All District Attorneys DATE: June 30, 1976

and Assistant District Attorneys
FILE NO:

TELEPHONE NO:

Avrum M. Gross SUBJECT:

- ] E Plea Bargaining
Attorney General E:j_k~a“r& (™

I found our general discussion concerning plea
bargaining at the recent District Attorneys' Conference to
be very helpful and appreciate the open expression of ideas
and views offered by all of you. We have been operating
under the present procedure for nearly a year now, and while
it has had some unanticipated effects, the policy does not
seem to be creating the general administrative chaos that
some people seemed to believe would develop. While I plan
to continue the present policy now in effect, I think our
discussion at the conference indicates there are a few
things which should be stressed.

First of all, I want to emphasize the thrust of
the initial statement set out in my memorandum of July 3,
1975, to all of you concerning charge bargaining. When we
implemented the original policy, I stated that I wanted
charges which were initially filed to accurately reflect the
level of available proof at that time and that I did not
want overcharging, either in terms of the number of counts
or the magnitude of the charge. I realize that to some
degree it is inevitable that there may be reductions of
charges or dismissals of charges once a defendant determines
to enter a plea. But I think it is time to tighten up on
initial charging itself. Some District Attorneys remarked
to me at the conference that they were bringing multiple
charges and multiple counts as a matter of "tacties."” I do
not want that practice to continue. I want you to file the
charge or charges that you think you can prove and stick
with them until and unless you are convinced they are not
proper charges. I reiterate that I do not want charges
reduced or dismissed in order to obtain a plea. 1In essence,
I do not want you to set up a charge bargaining situation by
the way the initial charges are filed. Charges should be
dismissed or decreased only under unusual circumstances,
only then when justified by the facts in a case, and not
as a quid pro quo for the entry of a plea of guilty.
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All District Attorneys June 30, 1976
and Assistant District Attorneys - 2 -

One possibility that has been recently suggested
to me regarding the practice of charge bargaining is the use
of some sort of a form, given to the defendant or his counsel,
which indicates that a charge is being reduced or dismissed
for reasons stated thereon and not in return for a plea of
guilty to one or more offenses. The form would then state
that the defendant is free to proceed to trial on the charge
or charges remaining. I prefer not to have to employ this
type of procedure since I feel that we can continue to rely
on a good faith effort by each of you to implement the
policy with respect to plea bargaining that has been articulated
here and in previous memoranda on the subject.

I realize there are times when the elements of the
offense may be highly technical, as a result of which two
similar type counts are filed to protect yourself dependent
upon the way the evidence develops. 1In that instance you
obviously only intend to seek a conviction on one or the
other, and therefore it obviously makes sense to dismiss one
if a plea is entered to the other count. This is not the
situation I am trying to prevent.

What I am trying to prevent is deliberate overcharging.
That will not be easy to change, but I want a real effort
made. I know that even if the facts warrant reduction on a
charge, some of you will be hesitant to make it if you do
not get some sort of implied or express indication from the
defendant that he will plead guilty. After all, if the
defendant does not want to plead, why give him the break of
reducing ADW to A&B? The answer lies in the fact that if it
is the kind of case that should be reduced to an A&B, it is
the kind of case that should be filed as an A&B or reduced
to one if it was initially filed at a higher level. I think
over the years much of charging has become linked with the
techniques of plea bargaining, to the point where filing the
appropriate initial charge for an offense is not gauged in
terms of what would be appropriate for conviction, but
rather what would be appropriate for bargaining purposes.
If we are not going to bargain, that should not be a relevant
consideration.
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All District Attorneys June 30, 1976
and Assistant District Attorneys -3 -

The second thing I want to clarify is that henceforth
I do not want District Attorneys or Assistant District
Attorneys participating in sentence conferences with a judge
prior to the entry of a plea. By now, each office should
have received a copy of the Second Circuit opinion in United
States v. Werker. 1In the remote event you have not, I am
enclosing a copy with this memo, and it should be made
available throughout each office. If a judge persists on
holding a pre-plea sentence conference, either at the request
of a defense counsel or on the judge's own motion, I do not
want the office to participate, and in fact I want the
office to strongly protest any such conference. I think the
practice of judicial negotiations with a defendant is an
extremely bad one and I have made my feelings known on the
matter to both the Supreme Court and the Superior Court. We
are presently in the process of finalizing a proposal to
submit to the Supreme Court for an amendment to Criminal
Rule 11 along the lines of the federal rule construed in
Werker which would essentially prohibit trial courts from
participating in a process of negotiating directly or indirectly
with a defendant or his attorney with the objective of
securing the entry of a plea of guilty.

Lastly, I should note that it has been suggested
that certain modifications be made with respect to some
aspects of the present policy, namely that misdemeanors that
are essentially administrative or regulatory in nature and
fish and game violations be exempted from the policy; that
some adjustment be made for prosecutions, particularly for
misdemeanors, arising in bush communities; and that sentence
recommendations be permitted more frequently and under less
stringent guidelines. I would welcome further comment on
these and any additional aspects of the policy from those of
you who feel that your views have not to date been sufficiently
made known. We are taking a hard look at proposals that
have been made and will be meeting with certain District
Attorneys shortly to explore possible modifications in
depth.

AMG:as
Enclosure

cc: Dan Hickey
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APPENDIX 3

METHODOLOGIES

This appendix describes briefly the methodologies used in each
portion of the work done on evaluation during the first project year.
Additional comments on specific methodologies have been made in several
sections of this Interim Report when they were especially relevant to
the data gathered.

Bar Association Survey

The Bar survey design was based on experience with previous Bar
polls done by the Alaska Bar Association and the Alaska Judicial Council.
The procedure used to obtain information about the attorney's legal ex-
perience (amount and type of experience) was similar to that used in
polling attorneys for their opinions on judges prior to retention elec-
tions in 1976. Questions Nos. 1 through 7 allow the data to be analyzed
using type of attorney, length of practice, type of practice, and judicial
district as variables. The confidentiality precautions used were similar
to, but slightly more rigid than the precautions taken in the retention
election survey. A copy of the questionnaire, along with a self-addressed,
stamped envelope, was sent to the entire statewide membership of the
Alaska Bar Association (860 attorneys). The envelopes were numbered in
the top left-hand cornmer with a number that had been pre-assigned to
each attorney, and recorded on a master list. When the questionnaire
was returned, it was removed from the envelope, making it anonymous, and
the master list was updated to reflect the return of the questionnaire.
A second mailing of the questionnaire to those Bar members remaining on
the master list was made a month after the first mailing. Following the
second mailing, the master list was destroyed. The combined result of
both mailings was 430 responses, or 50.0 percent.

All returned questionnaires were then assigned a number, coded and
key-punched. Many attorneys had written additional comments on the
questionnaire form; these were also categorized and coded.

Analysis of the returned questionnaires indicated some points at
which the design could have been improved. No provision was made in
question No. 1 for attorneys who were sole practitioners. Forty-five
attorneys (10.5 percent) wrote in this response. Question No. 20 asked
attorneys whether they had ever negotiated an agreement for "pre-trial
diversion." This term seemed unfamiliar to a number of attorneys, since
some wrote in "What does this mean?" and 15.0 percent left the question
blank.

One prosecutor commented that the date of the policy change had not
been well defined on the questionnaire (the questionnaire asks attorneys
whether certain types of negotiations had occured "Before 8/15/75" or
"After 8/15/75." The policy was only applicable to cases opened on
August 15, 1975, or after, which meant that any cases filed prior to
that date and not disposed of were still subject to plea negotiations if
the prosecutor desired. When the questionnaire was designed, the assump-
tion was made that any attorney working within the criminal justice
system and answering these questions would have been familiar with the
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fact that some cases could still be negotiated after August 15, 1975,
because they had been opened prior to that date; and the further assump-
tion was made that attorneys would take this into consideration when
responding. The results obtained from the Bar survey correspond closely
with those obtained from interviews about the amount of and type of plea
negotiations which continue to occur. This comparability of results
suggests that attorneys were indeed capable of responding accurately to
questions which required an understanding of the timing of the policy
change.

Police Survey

A survey of patrolmen and other police officers, supplementary to
the interviews with police investigators, was suggested by the Advisory
Board at the July 1976 meeting. Questions on the survey were designed
with the assistance of Advisory Board members and officers at Anchorage
Police Department. The survey was intended for all officers in Anchorage,
Fairbanks, and Juneau municipal police departments, and for State Troopers
in all three cities. Seventy-one questionnaires were actually completed
and returned in time for first-year analysis.

Surveys were not mailed, but were distributed to officers at shift
changes, rcll calls, and staff meetings. The procedures used for distri-
bution in each department were arranged with the assistance of the
police chief or division commander for that department. When possible,

a staff member of the evaluation project gave a short talk to officers,
describing the purpose of the questionnaire and answering questions from
the officers. The staff members then either returned to the department
to pick up completed forms, or the forms were mailed to the project's
office by the division commander. Finally, the returned surveys were
coded, key-punched and analyzed.

Police were quite candid in their comments on this survey, and nomne
of the questions asked seemed confusing. The major improvement that
could have been made in this survey was better distribution, which would
have provided a greater number of responses for analysis. Because of
days off, sickness, and officers in court, respouse was lower than
anticipated.

Interviews

Judges

The presiding judge of one judicial district requested that judges
not have overly-long interviews, because of heavy work schedules. For
this reason it was decided not to use the hypothetical cases (see "Hypothe-
tical Cases'" in this section) with judges. Therefore, a short question-
naire covering general topics was used to interview each superior and
district court judge in Anchorage, Fairbanks and Juneau.

Interviews lasted an average of 45 minutes to one hour, and generally
took place in the judge's chambers. Interviewers were requested to
probe on points of interest, as well as covering the questions on the
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form. Two probing questions were asked of most judges: first, whether

a sentence differential for going to trial had ever existed or existed

now; and second, whether the judge had participated in pre-plea discussions
of sentence. A total of 24 interviews were obtained in three cities.

Most of the interviews had been completed prior to the time at which the
Carlson decision was issued, and comments on judges' participation in
sentence conferences generally reflect that fact (see Section J for an
analysis of Carlson).

No significant problems arose during the interviews with judges.
Two other persons participating in national studies on plea bargaining
(Professor Albert Alschuler and Herbert Miller of Georgetown Law Institute)
had interviewed many of the same judges three or four months prior to
the beginning of the evaluation's interviews. This caused some confusion
for a few judges, who wondered why they were being asked to discuss plea
bargaining again. Once they understood the purpose of these interviews,
most judges were exceptionally cooperative and willing to talk with the
interviewers. Selected judges will be re-interviewed during the project's
second year.

Hypothetical Cases

Three hypothetical cases were designed for use during the evaluation's
interviews. The methodology of hypothetical cases was chosen for the
following reasons:

(a) It was believed that attorneys would be more specific in
discussing the facts of a given case than they could be if only
presented with general questions about the elimination of plea
bargaining and the effects of the policy change;

(b) By asking attorneys specific questions about a specific
case, quantifiable data could be obtained from the interviews;

(c) Use of actual cases was considered and rejected; first
because it would have been a cumbersome procedure, and secondly,
because confidentiality presented serious problems.

The hypothetical cases were designed by the Project Director, an
attorney with seven years of experience in criminal defense work, and
the Legal Evaluator, with eight years of experience in para-legal work.
Each case was then reviewed with attorneys from the Public Defender
Agency and the District Attorney's office in Anchorage. Finally, the
cases were pre-tested with three attorneys, one a former prosecutor for
the state, and two defense attorneys. More pre-testing of the cases
would have been desirable, but the Alaskan population of attorneys was
too small to allow this without seriously cutting into the number of
attorneys available for the interviews.

Each of the hypothetical cases to be used during interviews with
defense attorneys and prosecutors was designed to allow two different
fact situations and two different sets of defendant characteristics, so
that the effects of strength of case and personal characteristics of the
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defendant could be assessed. The crimes chosen were assault with a
dangerous weapon and petty larceny. Both choices were based upon data
showing that these crimes constituted a significant proportion of the
charges filed during the two study years (August 15, 1974, to August 15,
1976). The cases were based on real cases, but simplified and modified
to protect the identity of the defendant.

Use of hypothetical cases in interviewing provided much valuable
information, despite the problems encountered. The two major drawbacks
found by attorneys were that the overall interview (including general
questions about the elimination of plea bargaining) was too lengthy, and
that not enough information was given in the hypothetical cases to allow
them to answer the questions asked. A few attorneys also objected that
the questions about the hypothetical case reminded them of law school,
and that they found the procedure dull.

An average interview with a prosecutor or a defense attorney required
a minimum of one-and-a-half hours. Interviewers began by asking the
attorney to respond to the hypothetical case, and then to general questions.
After conducting a dozen interviews using this sequence of questions,
interviewers started asking the general quesions first, followed by
questions about the hypothetical case. This second sequence worked much
better than the first. Attorneys who had a limited amount of time spent
that time answering general questions. Attorneys who could make time
for the entire interview (which included most of those interviewed, with
the exception of a few private defense attorneys) used the hypothetical
case to jog their memory and bring up points they had forgotten in
responding to the general questions about the policy change.

The great majority of attorneys believed that not enough information
had been presented in the hypothetical cases. The strongest comments
came on the hypothetical assault case. Many attorneys did not understand
what the defendant's motive for shooting the victim was. Despite the
explanation given in the hypothetical that the defendant believed he
had been threatened by the victim, attorneys wanted to know whether he
really had been threatened; if he had, why (whether he had caused the
threat); whether the threat had been a figment of his imagination, and
so forth. Without more information about the defendant's personality
and the relationship of defendant and victim, attorneys were hesitant to
answer questions about probable sentences and dispositions.

The hypothetical petty larceny case presented fewer problems for
most attorneys who answered questions on it (attornmeys were asked to
respond only to questions about one hypothetical case; they were given
the misdemeanor or felony case, depending on the type of case with which
they were most familiar). The major question about this case came on
the second variation of the facts, where attorneys had difficulty deter-
mining how long ago the defendant had been convicted of a burglary
offense.

Occasionally, questions on the interview form for the hypothetical
cases were either redundant or confusing. Interviewers omitted some
questions, or rephrased them to overcome these problems.
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A third hypothetical, a robbery case, was presented to prosecutors
and police investigators. Again, the case was based on a real fact
situation, but modified and simplified for purposes of the interviews.
The purpose of this hypothetical case was to test police and prosecutor
perceptions of screening policies and changes which may have occurred in
these policies since the ban on plea bargaining. The Legal Evaluator
prepared a fact situation of a robbery which was a relatively weak case,
and then added information and evidence in seven variations on the
original facts. Each variation was designed to strengthen the case.

(An interesting note on the design process is that the Legal Evaluator
originally had only six variations of the facts; she then reviewed the
hypothetical case with the Anchorage intake prosecutor who said that he
would still refuse to accept it without further evidence of the defendant's
guilt. He suggested that finding the defendant in possession of the
victim's credit cards, together with all of the other evidence, would

make the case strong enough for him to accept for prosecution.)

Fewer problems were encountered in the use of this hypothetical
case than in the other two. One problem, peculiar to this case, arose
from differences in court procedures among the three judicial districts.
Anchorage is the only city of the three in which interviews were conducted
that has a Grand Jury sitting continuously. Prosecutors in Fairbanks
responded to the questions about whether the case would go to Grand Jury
by saying whether or not they would expect to go to preliminary hearing.
Otherwise, the only problem with the case was again lack of informationm.
Prosecutors wanted to know whether the defendant had just been paid
(Variation 5), whether the original victim's identification was trustworthy
(since she was from Seattle, some prosecutors believed that all Natives
"might look alike to her"), whether the knife found on the defendant
matched the victim's description of the weapon, and so forth. Police
had fewer questions about the information presented.

General Questions, Prosecutors and Defense Attorneys

All attorneys interviewed were also asked a series of general
questions about their experience with the change of policy. The questions
were based on the evaluation's hypotheses, and on the results of a
series of informal interviews which had been conducted prior to the
completion of the project design. Only one of the questions proved to
be of extremely limited value; that question concerned relationships
between defense attorneys and pre-sentence reporters, and between prosecu-
tors and pre-sentence reporters. Responses to this question indicated
that for the most part, little relationship existed hetween pre-sentence
reporters and attorneys, and that what relationship did exist had changed
very little for most attorneys as a result of the policy change.

The sample of prosecutors and defense attorneys was selected to
cover the largest number of people possible in the time available. All
district attorneys and assistant district attorneys in Anchorage, Fairbanks
and Juneau who had held their positions for at least a year were inter-
viewed (21 people). All public defenders who met the same criterion
were interviewed. Private defense attorneys were selected for interviews
who (a) worked in firms which provided pre-paid legal services for union
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members or (b) were known to have large criminal defense practices. The
presiding judges in each judicial district were asked to provide lists
of attorneys who appeared before them frequently in criminal matters. A
total of 45 defense attorneys were interviewed.

Police Investigators

Eighty-four investigators were interviewed, all of whom worked with
Alaska State Troopers or for a municipal police department in Anchorage,
Fairbanks or Juneau. Names of investigators were provided to the inter-
viewers by the chiefs of the municipal police agencies or the detachment
commanders of the State Troopers.

Questions for the interviews were derived from the evaluation's
hypotheses, and from hypotheses suggested by police officers during a
series of pre-design interviews (eight investigators were contacted).
Interviewers completed the investigator interviews in 45 minutes to an
hour, and experienced no significant difficulties with any of the
questions. Some questions (as in the other interviews) did not provide
good data. For example, police relationships with defense attorneys and
pre-sentence investigators seem to be very limited, and to have changed
little as a result of the policy change. One question was added to the
interviews which had not been printed on the inteview form: investigators
were asked at the end of the interview for their opinion of the policy
change.

Two other comments could be made about future investigator inter-
views. First, the interviewer should note what types of crimes the
investigator works with most frequently (e.g., frauds, burglaries,
violent crimes) since some investigators commented that their realtionships
with the prosecutors depended upon the type of investigations they did.
Secondly, police in most departments are fairly mobile, either moving
from city to city (Troopers) or moving within the department to different
types of investigations. This mobility made some questions difficult,
such as question No. 8, which asked whether investigators were spending
more of less time in court than prior to the policy change.

Misdemeznor Statistical Study

The computerized judicial information system maintained by the
Technical Operations Section of the Alaska Court System was made available
to the Judicial Council for use in this evaluation. The system contains
data from a docket sheet on each case filed. Design constraints within
the information system limited the types of analysis which could be
performed. The general hypotheses for the misdemeanor study which are
outlined in the Project Design Report were based on the data which was
known to be available.

The unit of information for the judicial information system is
case/defendant (one record per defendant per case). The selection of

computer records for analysis was done using the following criteria:

(1) The offense had to be coded a misdemeanor.
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(2) The court location had to be Anchorage, Fairbanks or
Juneau;

(3) The "most serious' offense had to be one which had been
selected by the Evaluation Methodologist for consideration (the 27
offense categories are listed in Appendices 5 and 6). Those omitted
included license violations, traffic offenses (except drunk driving
and leaving the scene of an accident), and dog and animal violatioms.

(4) The case had to be in the project study years. (If the
case was opened prior to August 15, 1974, or after August 15, 1976,
it was not selected. If the case was opened after August 15, 1974,
it was coded as Year One; if opened after August 15, 1975, it was
coded as Year Two.)

(5) Municipal and Borough cases in the district courts were
grouped together and segregated from state district court cases.

After all the criteria for selection had been met, a possible data
file containing 23,000 cases was left for analysis. In some of the
analysis it was not possible to utilize all records available because
of particular coding problems in the variables under consideraton. In
addition, the reliability and consistency of the data is a product of
the docketing procedures used by court clerks, which have changed during
the two-and-one-half years that the judicial information system has been
in existence. Where records were not utilized, or where the reliability
of the data is questionable, this fact is noted in the analysis of the
individual variables.

Defendant Interviews

A group of 38 recidivists were selected for interviews at the
suggestion of the Advisory Board during its first meeting. These indi-
viduals had been convicted of at least one felony or misdemeanor in the
year preceding the policy change and at least one felony or misdemeanor
following the policy change. Defendants' interviews were to be scheduled
for the first project year and conducted as the interviewer's schedule
for other interviews permitted. Each defendant's criminal history was
to be researched prior to the interview so that the interviewer would be
able to ask pertinent questions. Information obtained included the
offenses, dates that cases were opened and closed, sentence given and
judicial district in which the case occurred. Four pre-tests of the
interview forms were made at Eagle River Correctional Center on August 1,
1976.

Serious problems were encountered with the selection and location
of the defendants. The names of individuals chosen were sent to Division
of Corrections, which sent back a list showing whether the defendants
were incarcerated, and if so, where. Unfortunately, this list was only
current for a short period of time. When interviewers tried to contact
defendants at the given locations a month after the list had been prepared,
only six of 14 defendants were available (most were still in custody,
but had been transferred to different locations). Of the original 38,
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eight were shown as being out of the custody of the Division (although
one of these defendants was found by the interviewer to be in the maxi-
mum security section of the Eagle River Center), and six were listed as
being on probation. Thus, only one of these 14 defendants could be
interviewed. Of the remaining 10 defendants on the original list pre-
pared by the Legal Evaluator, another seven were at Family House, the
Palmer Correctional Center or the Anchorage Corrections Center Annex.

The interviewer's schedule did not allow time for any of these defendants
to be contacted. Altogether, only 10 of the defendants first selected
could be located for interviews.

Staff members at the various correctional institutions were very
helpful in providing names of other defendants whom they thought might
meet the criteria for interviewing. Unfortunately, not all of the
defendants suggested had actually had at least one charge prior to the
policy change and one charge following it. In addition, the interviewer
did not have time (because the recommendations were made on the spot) to
review the defendants' criminal histories before interviewing. Without
this information, the interviewer was unable to prompt the defendant
when his memory of past proceedings failed (when the interviewer did
have this information, defendants gave many more complete responses).

Scheduling of the inmates’ activities also made scheduling of the
interviews difficult. Inmates could not be interviewed during meal
times (a period of about three hours), shift changes, or visitors'
hours. This problem was particularly severe in Juneau, since the inter-
viewer had only a week to spend in that city and numerous other inter-
views to conduct as well. Finally, the interviewer had to cut short omne
day's interviewing in Juneau because contraband had been reported and
all visitors were asked to leave while the jail was searched. All of
these problems suggest that future interviews with defendants will
require much more time than was available during the first project year.

Interviews with defendants were conducted in attorney's rooms at
the various correctional centers, and averaged one-half hour in length.
Defendants had no difficulty answering most of the questions, with the
exception of question No. 28, which asked at what stage of the pro-
ceedings the defendant had entered a plea. Most defendans did not
understand the question and/or could not remember. After analysis of
the information obtained from the interviews, project staff believed
that a more open-ended interview would obtain a greater amount of data
from defendants.



APPENDIX 4

JUDGE INTERVIEWS

Do you think that plea bargaining has
been eliminated?

Do you think that there have been any
definite changes in the way criminal
cases are handled since the Attorney
General's new policy went into effect?

What do you think these changes are?

How do you feel about these changes -
are they positive or negative? In what
ways?

Do you do anything differently now
as a result of the policy change?

What reasons are there for plea bargaining
to continue to flourish underground, if
indeed it does?

Did sentences go up after the new policy
change?

How do you feel the new policy looks to
the public? Is it more dignified tc the
impartial observer?
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HYPOTHETICAL CASE A

PROSECUTOR INTERVIEW

I'd like to talk with you about the way you would handle the litigation of a
hypothetical case. Please look over the facts in this case (hand respondent first
case) and then I have a few gquestions.

1. If you were the Intake Attorney responsible
for screening this case, which factor would you
feel was most important in making your decision ,
about whether to prosecute and what to charge? .
What factor would you consider next?
How would you evaluate the strength of the
prosecution's case against the defendant?
Explain?

2. Prior to August 15, 1975, would you have
dealt this case out? What plea bargain would you
have made? . )

After August 15, 1975, would you have made
the same bargain? Any bargain?

3. On a scale from 1-9 (9 being most serious)
how would you rate the seriousness of this case?

4. Before August 15, 1975, if defendant went
to trial, what disposition would you expect?
If defendant entered a guilty plea, what
disposition would you expect?
After August 15, 1975, would you expect a
different disposition after trial? After a
guilty plea?

5. Would you expect the disposition of this
case to differ between individual judges in your
area?

Could you give me some examples?

Now, I would like you to read a variation of the facts of this case and ask you how
this variation makes a difference.

Variation 1:

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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-98- Hypothetical Case A

Prosecutor Interview Page 2

Variation 2: Assume the same facts as

in the original hypothetical, but assume
that defendant had a prior conviction for
assault and battery in 1973 for which he
received four month's suspended. He had

a second assault and battery conviction in
1974 for which he received three months to
serve.

Variation 3: Assume the same facts as
in variation 1, but also assume the
defendant's background I just gave you.

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION



HYPOTHETICAL CASE B .
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PROSECUTOR INTERVIEW

I'd like to talk with you about the way you would handle the litigation of a
hypothetical case. Please look over the facts in this case (hand respondent first
case) and then I have a few questions.

1. 1If you were the Intake Attorney responsible
for screening this case, which factor would you
feel was most important in making your decision
about whether to prosecute and what to charge?

What factor would you consider next?

How would you evaluate the strength of the
prosecution's case against the defendant?

Explain?

2. Prior to August 15, 1975, would you have
dealt this case out? What plea bargain would you

have made?
After August 15, 1975, would you have made .

the same bargain? Any bargain?

3. On a scale from 1-9 (9 being most serious)
how would you rate the seriousness of this case?

4. Before August 15, 1975, if defendant went
to trial, what disposition would you expect?
If defendant entered a guilty plea, what
disposition would you expect?
After August 15, 1975, would you expect a
different disposition after trial? After a
guilty plea?

5. Would you expect the disposition of this
case to differ between individual judges in your
area?

Could you give me some examples?

Now, I would like you to read a variation of the facts of this case and ask you how
this variation makes a difference.

. Variation 1:

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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Prosecutor Interview

Variation 2: Assume the same facts
as in the original hypothetical case,
but also assume that the defendant is
a 35-year old caucasian male who has
lived in Anchorage for two years.
Defendant came to Alaska from Florida
to work on the Pipeline, but was
unable to find work there and now is
sporadically employed as a drywall
finisher. Defendant has a prior
Florida conviction for burglary for
which he received three years with two
years suspended; he completed his
parole two years ago. Defendant was
divorced last year.

Variation 3: Assume the same facts as
in Variation 1, but also assume the
defendant's background I just gave you.

Hypothetical Case B

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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HYPOTHETICAL CASE C
-101- ,

Prosecutor Interview _ Page 1

Please look over the facts in this case (hand respondent hypothetical C) as if you
were the Intake Attorney, and then I have some questions.

1. Would you take this case to the Grand
Jury prior to August 15, 1975? Why?

2. Would you take this case to the Grand
Jury after August 15, 1975? Why?

3. Do you think that if you took this case

to trial the jury would convict?

VARIATION 1:

VARIATION 2:

VARIATION 3:

VARIATION 4:

VARIATION 5:

VARIATION 6:

VARIATION 7:
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-102- GENERAL QUESTIONS

Prosecutor Interview Page 1

1. How do you feel about the change of
policy —-- what do you think have been the
most important effects?

Do you think these have been positive
or negative?

2. Do you personally know of any instances
in which unapproved plea bargaining has
occurred?

What happened?

3. How do you think the change of policy
has affected your work with other agencies?
For example, do you do things differently
with police now?
With pre-sentence investigations?

4. How often have you had a case which
fell into one of the categories of special
exceptions -- such as informers, cases
involving sex offenses, and so forth?

Do you usually negotiate a plea in such
cases, or do you often find that you don't
need to?

What about sentencing in these cases --
has that changed since the policy change?

5. How often is the judge involved in a
discussion of sentence with the defendant
or his attorney prior to the entry of plea?

How has this changed since the change
of policy?

What has been your role in these
discussions? In your experience, what type
of information about the defendant and the
offense does the judge have during these
discussions?

Where does this information come from?

How complete would you say it is?

How does this affect the way in which
you would handle a case?
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Hypothetical Case A

DEFENSE ATTORNEY INTERVIEW

I'd like to talk with you about the way you would handle the. litigation of a
hypothetical case. Please look over the facts in this case (hand respondent the case)
and then I have a few questions.

1. Would you go to trial on this case?
Explain?

2. What do you think would be your chances
of winning an acquittal? (percentage)

3. On a scale from 1-9 (9 being most serious)
how would you rate the seriousness of this case?

4. Please describe to me how you would
handle this case.

5. Do you feel that you would have handled
this case differently under the old policy of
plea bargaining? How?

6. To what extent would the outcome of this
case depend on (a) the prosecutor?
(b) the judge?
{c) the strength of the evidence?
(d) the personal characteristics
of the defendant?
(e) other factors? (please specify)

Would this have been different prior to
August 15, 19752

7. Prior to August 15, 1975, what is the most
likely plea bargain you could expect to have
negotiated for your client? What if you were
unable to reach a bargain but didn't want to go
to trial?

8. Since August 15, 1975, what is the most likely
disposition you could expect to obtain with your
client entering a plea of guilty? Could you bargain
this disposition? -103-
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-104- Hypothetical Case A

Defense Attorney Interview

9. Prior to August 15, 1975, what is the most
likely disposition you could obtain if your client
went to trial? Do you think your client would get
a different sentence now for the same act than he
would have received prior to 8/15/75? Do you
attribute this difference (if any) directly to
the policy?

10. Would the dispositions you have just quoted

me differ between individual judges in your area?
Could you give me some examples?

Now, I would like you to read a variation of the facts of this case and ask you how this
variation makes a difference.

Variation 1:

Variation 2: Assume the same facts as in the
original hypothetical, but assume that defendant
had a prior conviction for assault and battery in
1973 for which he received four month's suspended.
He had a second assault and battery conviction in
1974 for which he received three months to serve.

Variation 3: Assume the same facts as in
Variation 1, but also assume the defendant's
background I just gave you.
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-105- Hypothetical Case B

DEFENSE ATTORNEY INTERVIEW

I'd like to talk with you about the way you would handle the litigation of a
hypothetical case. Please look over the facts in this case (hand respondent the case)
and then I have a few questions.

1. Would you go to trial on this case?
Explain?

2. What do you think would be your chances
of winning an acquittal? (percentage)

3. On a scale from 1-9 (9 being most serious)
how would you rate the seriousness of this case?

4. Please describe to me how you would
handle this case.

5. Do you feel that you would have handled
this case differently under the old policy of
plea bargaining? How?

6. To what extent would the outcome of this
case depend on (a) the prosecutor?
(b) the judge?
(c) the strength of the evidence?
(d) the personal characteristics
of the defendant?
(e) other factors? (please specify)

Would this have been different prior to
August 15, 1975?

7. Prior to August 15, 1975, what is the most
likely plea bargain you could expect to have
negotiated for your client? What if you were
unable to reach a bargain but didn't want to go
to trial?

8. Since August 15, 1975, what is the most likely
disposition you could expect to obtain with your

client entering a plea of guilty? Could you bargain
this disposition?
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-106- Hypothetical Case B

Defense Attorney Interview

9. Prior to August 15, 1975, what is the most
likely disposition you could obtain if your client
went to trial? Do you think your client would get
a different sentence now for the same act than he
would have received prior to 8/15/75? Do you
attribute this difference (if any) directly to
the policy?

10. Would the dispositions you have just quoted

me differ between individual judges in your area?
Could you give me some examples?

Now, I would like you to read a variation of the facts of this case and ask you how this
variation makes a difference.

Variation 1:

Variation 2: Assume the same facts as in the
original hypothetical case, but also assume

that the defendant is a 35-year old caucasian male
who has lived in Anchorage for two years.
Defendant came to Alaska from Florida to work on
the Pipeline, but was unable to find work there
and now is sporadically employed as a drywall
finisher. Defendant has a prior Florida con-
viction for burglary for which he received three
years with two years suspended; he completed his
parole two years ago. Defendant was divorced
last year.

Variation 3: Assume the same facts as in
Variation 1, but also assume the defendant's
background I just gave you.
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GENERAL QUESTIONS

Defense Attorney Interview -107- - Page 1

1. How do you feel about the change of
policy? What do you think have been
the most important effects? @ Do you
think these have been positive or
negative?

2. Since the policy change on August 15,
‘ 1975, have you personally engaged in
negotiations with the state prosecutor
. about any case, either about the charges
or about sentences? If not, why not?
If yves, how frequently? What types of .
_offenses have these been? How have you ,~
handled them - please give me a few
. examples. How successful have you been?

".3. (For private counsel) Has the change
: of policy had any effect on your .
- willingness to take criminal cases? ‘ : : o R
What has keen the effect? ' -

4. Have you ever discussed with a judge his
- thinking on the sentence he was consider-
'ing in a certain case? Does this happen
more or less frequently since the change
of policy? What factors are usually
discussed? How often has the prosecutor
participated in these discussions? What
is his role? What about the pre-sentence
investigator, does he ever participate in
these discussions? How have these dis-
cussions been initiated? Has any judge
made it known he was amenable to such
discussion. Is there any change in the
~willingness of judges to discuss disposi-
tion since the new policy went into _ - o
effect? - .
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Defense Attorbey ;nte;yiew _108- _ o E .gage 5

5. Do you ever ask for a pre-plea sentence
report? Why? Did you do this prior to
August 15, 19752

6. How often do you handle cases in which

’ the prosecutor is willing to ask for a
special exception from his supervisor
in order to negotiate? What types of
cases are these? Do you feel that the
outcomes in these cases are better than
in other cases?

-

e

-, 7. How do you think the change of policy
" has affected the way in which you deal
with the police? With pre-sentence
investigators? With the amount of
investigation which your office does
for each case?

~y. 8. Has the change of policy affected the

- advice you give your clients? In what
‘way? Do you feel that your clients are
more Or lass ready to take your advice
now than before the policy change? Why?

.. 9. BAs a defense attorney, has the new

' policy caused you to alter your strategy
or tactics with reference to the way you
pursue the interests of your clients?

. .10. If and when your clients suggest you
make a deal for them, do you explain
about the new policy? What do you tell
them? If you tell them about the new
policy, what is their reaction? Any
interesting examples?
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POLICE INVESTIGATOR INTERVIEW

How long have you worked with the

Police Department

(or State Troopers)?

How long have you been an investigator

for the

Police

Department (or State Troopers)?

How much of your time is spent investi-
gating misdemeanors? Felonies? (please

estimate.)

Based on what you know, what would you
say the Attorney General's actual
policy on plea bargaining is?

How would you describe the extent to
which the Attorney General's policy is
actually being carried out by assistant
district attorneys?

Do you feel that plea bargaining has
been eliminated? To what extent? Is
plea bargaining taking some other form
now? (If "NO," plea bargaining has not
been eliminated, ask:) Please give me
some examples from your own experience
of plea bargaining that has occurred?
Is the present situation good or bad?

In your opinion, has the Attorney
General's change of policy had an effect

on your job?

Has it affected your

actions in any way? How?

Do you feel that you are spending more
or less time in court now than a year or
so ago, before the palicy change? why?
Do you feel this is worthwhile?

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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, -110-
Police Interview Page 2

9. Does the defense attorney ever discuss
cases with you? To what extent? Do you
ever initiate contact with him? Has this
changed at all since August 15, 19757

10. Does the pre-sentence investigator ever
call you up or meet with you to discuss
a defendant's background in connection
with his decision whether or not to file
a probation revocation petition? Do you
ever contact him/her? What kinds of
information are you usually able to
provide? Have there been anv changes in
dealings with probation officers since
the new policy about plea bargaining
went into effect last year? If so, do
you attribute the changes directly to
the new policy? Explain?

11. Which do you think has more effect on
whether a case is accepted for prosecution--
the particular individual who is doing
intake for the district attorney's
office, or the district attorney's general
office policies? Has this changed since
the new policy on plea bargaining became
effective?

12. 1If cne prosecutor rejects your case, is
there any procedure which you can use to
get another assistant district attorney
to accept it?

13. From your own personal experience, does
the head district attorney of the office
personally review decisions not to
prosecute?

14. Has a district attorney or an assistant
district attorney ever asked you for your
opinion about the appropriate sentence to
recommend to the court prior to August 15,
1975, when plea bargaining was still in
effect? How often? How often since
August 15, 19757
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Police Interview Page 3

15. How frequently has the district attorney
or an assistant district attorney asked
you for your opinion about the appropriate
charge in a case, or about the reduction
or dismissal of certain charges before
the change of policy about plea bargain-
ing? How often since the policy change?

16. What else can you tell me about your
discussions with the prosecutors con-
cerning disposition of cases?

17. To what extent do you feel that your
suggestions have been followed in deter-
mining the disposition of cases?

18. When the district ettorney or assistant
district attorney. decides not to file
one of your charges, or decides to dismiss
a case of ycurs, or reduces it in grade,
does he usually explain his reasons to
you? If he explains, does he talk with
you before or after his decision? Does
he ever seek your "OK in advance? Have
relations between you and the district
attorney and assistant district attorneys
changed since August 15, 1975, with regard
to district attorneys' explanations of
dismissals, reductions, etc.?
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Police Investigator Interview

-112- HYPOTHETICAL CASE C

Page 4

I'm going to hand you a hypothetical case. After you have read it I'l1l have a few

questions to ask you about it.

1. Do you have
case?

Why?

(Hand respondent hypothetical Case D)

probable cause for arrest in this

2. Would you expect the district attorney to
take this case to the Grand Jury prior to

August 15, 19757

3. Would you expect the district attorney to
take this case to the Grand Jury after

August 15, 1975?

4. Do you think that if the district attorney
took this case to trial the jury would
convict? Why?

VARIATION 1l:

VARTATION

VARIATION

VARIATION

VARIATION

VARIATION

VARIATION



DEFENDANTS' INTERVIEWS

Offense A refers to the offense committed and disposed of prior to August 15, 1975.
Offense B refers to the offense committed and disposed of after August 15, 1975.

1. Rge 2. Sex 3. Race
(May be determined before talking to
defendant.)

4. What do you usually do for a living?

5. Did you have a record prior to being
charged with Offense A?

6. Did you have a prior juvenile record?

7. What was your age at the time you were
charged with Offense A?

8. What was the charge?
9. Where were you charged?
10. Who paid for your attorney?

11. Did you go to trial?
(If yes, go to Question 13.)

12.  If you answered "no" to Question 11,
did you plead guilty or nolo?
(If you answered "yes" to this question,
please go to Question 25.)

13. Did your attorney tell you he had talked
with the prosecutor about a recommended
sentence if you pled guilty?

14. If you answered "yes" to Question 13,
why didn't you accept the offer?

15. Did you go to trial on the original
charge or was the charge reduced or
dismissed? If "no", why?

16. Were you out on bail before trial?

17. Did you have a judge-tried or a jury-
tried case?

18. Did you feel you had a strong case?
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19.

20.

21.

22.

23.

27.

28.

29.

30.

31.

What was the outcome of your trial?

Why do you think you received the sentence

you d4id?

Was it the same sentence you thought
you'd get? Why or why not?

Do you feel it was a fair sentence . . .
or do you feel it was too harsh or too
lenient? Why?

How do you think the prosecutor saw his
job at sentencing?

How do you think the judge saw his job
at sentencing?

Did you enter the plea to the original
charge?

If you answered "no" to Question 25,
what was the charge reduced to?

If you answered "no" to Question 25,

did your attorney tell you he had talked
to the prosecutor about reducing the
charge?

At what stage of the proceedings did
you enter a plea?

Were you out on bail when you pled to
the charge?

Did you feel you had sufficient contact
with your attorney before entering your
plea?

Did your attorney urge you to enter a
plea?

-114-
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32.

34.

35.

36.

37.

38.

39.

(The

41.

42.
43.

44.

-115-

Did your attorney tell you he had talked
with the prosecutor about a sentence
before you entered a plea?

Why do you think you received the sentence
you did?

Was it the same sentence you thought
you'd get?

If you answered "no" to Question 35, why
not?

Do you feel it was a fair sentence
or do you feel it was too harsh or too
lenient? Why?

How do you think the prosecutor saw his
job at sentencing?

How do you think the judge saw his job at
sentencing?

If the District Attorney decided to
recommend a sentence, did the judge in
any way let you or your attorney know
beforehand that he was or was not going
to follow therecommendation? Did he
follow it?

next questions pertain to Offense RB)

What was your age at the time you were
charged with Offense B?

What was the charge?
Where were you charged?

Who paid for your attorney?

Defendants'

Interviews



45.

46.

48.

49.

50.

51.

52.

53.

54.

55,

56.

57.

-116-

Did you go to trial? If "yes", go to
Question 47.

If you answered "no" to Question 45,
did you plead guilty or nolo?

(If you answered "yes" to this question,
please go to Question 59.)

Did your attorney tell you he had

talked with the prosecutor about a
recommended sentence if you pled guilty?

If you answered "yes" to Question 47,
why didn't you accept the offer?

Did you go to trial on the original
charge or was the charge reduced or
dismissed? If "no", why?

Were you out on bail before trial?

Did you have a judge-tried or a jury-
tried case?

Did you feel you had a strong case?

What was the outcome of your trial?

Why do you think you received the
sentence you did?

Was it the same sentence you thought
you'd get? Why or why not?

Do you feel it was a fair sentence
or do you feel it was too harsh or too
lenient? Why?

How do you think the prosecutor saw his
job at sentencing?

Defendants'

Interviews



58.

60.

6l.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

-117~

How do you think the judge saw his job
at sentencing?

Go to Question 74.

Did you enter the plea to the original
charge?

If you answered "no" to Question 59,
what was the charge reduced to?

If you answered "no" to Question 59,

did your attorney tell you he had talked
to the prosecutor about reducing the
charge?

At what stage of the proceedings did
you enter a plea?

Were you out on bail when you pled to
the charge?

Did you feel you had sufficient contact
with your attorney before entering your
plea?

Did your attorney urge you to enter a
plea?

Did your attorney tell you he had
talked with the prosecutor about a
sentence before you entered a plea?

Did you or your attorney talk to the
judge about the length of your sentence
before you entered a plea?

Why do you think you received the sentence
you did?

Was it the same sentence you thought
you'd get?

If you answered "no" to Question 69, why
not?

Do you feel it was a fair sentence . . .
or do your feel it was too harsh or too
lenient? Why?

Defendants'

Interviews



72.

73.

75.

76.
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How do you think the prosecutor saw his
job at sentencing?

How do you think the judge saw his job
at sentencing?

Did the judge in any way let you or your
attorney know beforehand that he was or
was not going to follow the District
Attorney's recommendation? Did he
follow it?

In general, do you think you were
treated more fairly by the Judicial
System for Offense A or Offense B .
or do you feel you were treated about
the same in both? Why?

Suppose you were an attorney and your
client was accused of a serious crime,
like the one with which you were
charged. Would you talk with the
prosecutor about reducing the bharges
or recommending a lighter sentence if
your client would plead gquilty? If he
agreed to recommend probation, what
would you adivse ycur client to do?
Would it matter if your client claimed
he was innocent?

o)}

Defendants'

Interviews



HYPOTHETICAL CASE A

Offense: Assault with a Dangerous Weapon
Penalty: 6 months to 10 years in the penitentiary; or, one month to one year
jail; or $100 to $1,000 fine

ORIGINAL HYPOTHETICAL

Facts: Defendant, Jones, allegedly shot victim in the leg with a .22 pistol
outside a movie theatre. The dispute allegedly concerned the defendant's
impression that the victim had previously threatened the defendant with a
gun.

Three apparently impartial eyewitnesses testified that they observed the victim
- pull out his wallet just before the defendant shot him. One of the eyewitnesses
stated he did not kncw why defendant shot the victim because the victim stated
he was not the person defendant was lcoking for, and the victim showed defendant
I.D. indicating he was not the person defendant was looking for.

Defendant was pursued for several blocks before being apprehended by the
police, at which time they recovered the automatic pistol used in the shooting.

The victim was transported toc Elmendorf Hospital where he recovered several weeks
later.

DEFENDANT'S BACKGROUND: Defendant is a 26-year old caucasian male. He's married
with one child and is an enlisted man stationed at Ft. Richardson. He has no
prior arrests or convictions.
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-120- Hypothetical Case A

VARIATION I:

Facts: Defendant, Jones, allegedly shot victim in the leg with a .22 pistol
outside a movie theatre. The dispute allegedly concerned the defendant's
impression that the victim had previously threatened the defendant with a gun.

Three apparently impartial eyewitnesses were interviewed outside the theatre.
They said that the victim looked like he made a "sudden grab" for his pocket
just before the defendant shot him. The eyewitnesses said that the victim

had a bad reputation for violence and was generally believed to carry a
concealed pistol. However, no weapon of any kind was recovered from the person
or proximity of the victim. The defendant is 5'7" and weighs 140; the victim
is 6'2" and weighs 210.

When the defendant was apprehended by the police several blocks from the scene,
they recovered theautomatic pistol used in the shooting. The defendant at
that time told the police that he believed the victim "reached for his gun"

and so he shot him first. The victim was treated and recovered without com-
plications or permanent consequences.

DEFENDANT'S BACKGROUND: Defendant is a 26-year old caucasian male. He's
married with one child and is an enlisted man stationed at Ft. Richardson.
He has no prior arrests or convictions.



HYPOTHETICAL CASE B

Offense: Petty Larceny - AS 11.20.140
Penalty: 1 month ~- 1 year, or $25 -~ $100

Facts: Defendant allegedly stole a 12-volt Autolite battery from a parked car
at 11:30 p.m. Police were called to the scene by a witness who observed a man
walk down the street to an automobile, lift the hood, and take something out and
set it on the ground. The witness said he called because the man "ducked down"
when the witness' car went by.

Upon arrival at the scene, a policeman observed only one person, the defendant,

in the area; the defendant appeared to have difficulty walking and smelled of
alcohol. When the policeman reached the defendant, he saw a battery lying on the
ground near a parked car. The defendant stated the car had a dead battery and

he had the owner's permission to work on it. The policeman left defendant to
search the scene for further suspects; when he returned, defendant had disappeared
leaving the battery on the ground. The policeman examined the battery and
determined that the cables had been cut. The owner of the automobile was contacted
and told police he had never given defendant permission to work on the car.

Upon being arrested two days after the incident and read his rights, the
defendant first stated that he was in a bar all night on the night the battery
was stolen. Under closer questioning, the defendant admitted attempting to steal
the battery.

DEFENDANT'S BACKGROUND: Defendant is a 2l-year old caucasian male who graduated
from Palmer High School and spent two years in the army as a heavy-duty mechanic.
He is employed on the Pipeline and is married with one child. He has no prior
arrests or convictions.
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Hypothetical Case B

VARIATION I:

Facts: Defendant allegedly stole a 12-volt Autolite battery from a parked car
at 11:30 p.m. Police were called to the scene by a witness who observed a man
walk down the street to an automobile, 1lift the hood, take something out and
set it on the ground. The man "ducked down," the witness said, when he saw
witness' car drive past.

Upon arrival at the scene, a policeman observed only one person, the defendant,

in the area; the defendant appeared to have difficulty walking and he smelled of
alcohol. When the policeman reached the defendant, he saw a battery lying on the
ground. The defendant stated that his car had a dead battery and he was trying
to start it by borrowing a battery, temporily, from another vehicle. Defendant's
car was parked across the street. No mechanical examination of it was made by the
police. The policeman arrested the defendant for petty larceny. Defendant made
no further statements.

DEFENDANT'S BACKGROUND: Deferidant is a 2l-year old caucasian male who graduated
from Palmer High School and spent two years in the army as a heavy-duty mechanic.
He is employed on the Pipeline and is married with one child. He has no prior
arrests or convictions.




HYPOTHETICAL CASE C

Mrs. Jones, a well-spoken systems analyst from Seattle, was standing in front of
the Anchorage Westward Hotel at 11:00 p.m. waiting for a cab to the Anchorage
Airport. The street in front of the hotel was completely deserted. As she was
waiting, a man approached her, placed a knife at her stomach and demanded her
purse. She immediately surrendered her purse and her assailant fled on foot down
the street. Mrs. Jones rushed into the hotel and called the police. When they
arrived 10 minutes later, she told them that a native man in his early 20's about
5'7" with dark hair and dark skin robbed her of her purse at knife-point, and
that the purse contained $250 in assorted bills. The police searched the area
and found a man three blocks from the scene who answered the victim's description
of the man who robbed her. The police radioced for the victim. The victim
identified him as the man who had robbed her, and the police arrested him. The
man consistently denied being at the location where the victim was robbed or
robbing her. He had $10 on his person when apprehended. No knife or purse was
found.

-123-
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-124- Hypothetical Case C

VARIATION l: Lets say that Mrs. Jones is not from Seattle, but lives and is
employed in Anchorage. She is waiting for a cab to take her home when the
incident occurred.

VARIATION 2: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage. But let's also say that one of the police officers at the scene
recognized the suspect as the same man he had arrested two years ago for robbery.

VARIATION 3: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage and that the suspect was recognized by the police officer, but let's
also say that at the time Mrs. Jones is being robbed, a man emerges from the
Signature Room. He witnesses the robbery, and after the suspect is apprehended
tells police that it certainly looks like the man who committed the robbery,
but he can't be positive. This witness admitted to having four drinks while in
the Signature Room.

VARIATION 4: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officer, and that there
was a witness to the robbery. But now let's say that the witness positively
identified the suspect, but admitted to having four drinks in the Signature

Room just before the robbery.

VARIATION 5: ULet's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officer, that there was
a witness who could positively identify the suspect (although he admitted to
having four drinks). But let's further say that when the suspect was apprehended,
he was found to be carrying $260 in assorted bills.

VARIATION 6: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officer, that there was
a witness would could positively identify the suspect (although he admitted to
having four drinks), that the suspect was found to be carrying $260 in assorted
bills. But let's also say that in addition to finding the assorted bills on the
suspect's person, the police also confiscated a knife.

VARIATION 7: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officer, that there was
a witness who could positively identify the suspect (although he admitted to
having four drinks), that the suspect was found to be carrying $260 in assorted
bills and a knife. But let's also say that in addition police found on the
suspect's person the victim's credit cards which the victim claims were in her
purse at the time of the robbery.
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Assign a value from 1 to 9 to each of the following descriptions
of an offense. You may assign equal values to two or more offenses.

Shooting a moose out of season

Selling marijuana

Passing worthless checks for more than $500

Selling ligquor to minors

Pointing a loaded gun at a stranger

Beating up a stranger

Armed holdup of a taxi driver

Knowingly selling worthless stocks as valuable investments
Forcible rape after breaking into a home

Planned killing of a person for a fee

Armed robbery of a supermarket

Fixing prices of a consumer product like gasoline
Shoplifting a diamond ring from a jewelry store
Armed robbery of a bank

Theft of a car for joy-riding

Making sexual advances to young children

Kidnapping for ransom

Selling heroin

Killing someone during a serious argument

Beating up an acguaintance

Burglary of an appliance store stealing several T.V. sets
Burglary of a home stealing a color T.V. set

Causing auto accident death while driving when drunk
Impulsive killing of a policeman

Using heroin

Armed street holdup stealing $200 cash

Killing a suspected burglar in home

Shoplifting a book in a bookstore

Soliciting for prostitution

Shoplifting a dress from a department store

Cashing stolen payroll checks

Using LSD

Neglecting to care for own children

Causing the death of a tenant by neglecting to repair machinery

Iauanumn

ALASKA JUDICIAL COUNCIL PLEA BARGAINING POLICY
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QUESTIONS FOR ALL BAR MEMBERS

1. I am

(a) A prosecutor

(b) A public defender .

(c) An employee of another governmental branch or agency

(d) A state court judge

(e) A partner or associate of a private law firm

(£) A partner or associate of a private law firm holding a

pre-paid legal services contract

(9) Other than above
2. I have been a member of the Alaska Bar Association for years.
3. My practice is composed of:

% civil work
% criminal work

100%
4. Civil litigation constitutes % of my total law practice.
5. Criminal litigation constitutes % of my total law practice.
6. Actual in-court time constitutes % of my total law practice.
7. The majority of my work is conducted in the

(a) First Judicial District

(b) Second Judicial District

(c) Third Judicial District

(d) Fourth Judicial District

8. Has the Attorney General's new policy, effective August 15, 1975, eliminated
plea bargaining?

(a) __ Yes
(b) No
(c) Can't tell
9. Are you in favor of the Attorney General's new policy?
(a) Yes
(b) To some extent
(c) No

]

(d)

No opinion

i0. Do you think the Attorney General's new policy is workable?
(a) Yes
(b) To some extent
(c) No
(a) No opinion

Explain if you wish:

If your law practice does not include substant1a1 civil or criminal litigation, do not
continue answering the fo. follow1ng gquestions.
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If your law practice includes any civil or criminal litigation, please continue
answering the following questions:

11.

12.

13.

If you took criminal cases on an individually negotiated fee arrangement
prior to August 15, 1975, did you continue to take them after that date?

(a) Yes, more cases

(b) Yes, approximately the same number
(c) Yes, fewer cases

() No

(e) Not applicable to me

]

Has the "no plea bargaining policy" affected in any way your decision
whether or not to represent defendants in private criminal cases?

(a) " Yes
(b) No
(c) Do not take criminal cases

Has the "no plea bargaining policy" affected in any way your decision
whether or not to accept court-assigned cases?

(a) Yes
(b) No
(c) '~ Never took court-assigned cases

If your law practice includes any criminal litigation, please continue .answering
the following questions:

14.

15.

16.

In State cases, have you ever arrived at a binding deal with opposing
counsel concerning a specific sentence recommendation?

Prior 8/15/75 ' After 8/15/75
(a) Yes (c) Yes
(b) No (d) No

If you answered "Yes" to Question 14, how frequently are such deals made?

Prior 8/15/75 After 8/15/75

(a) Rarely (d) Rarely

(b) Occasionally (e) Occasionally
(c) Frequently (£) Frequently

In State cases, have you ever made a deal with opposing counsel in which
Charge "X" would be dismissed if the defendant would plead guilty or
nolo contendere to Charge "Y"?

Prior 8/15/75 After 8/15/75
(a) Yes (c) Yes
(b) : No . (a) No



17.

18.

19.

20.

21.

22.

23.
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If you answered "Yes" to Question 16, how frequently did this occur?

Prior 8/15/75 After 8/15/75

(a) Rarely (d) Rarely

(b) Occasionally (e) Occasionally
(c) Frequently (£) Frequently

In State cases, have you ever made a deal with opposing counsel in which the
defendant would plead guilty or nolo contendere to Charge "X" if "X"
were reduced to a less serious charge?

Prior 8/15/75 . After 8/15/75
(a) Yes (c) " Yes
(b) No (a) No

If you answered "Yes" to Question 18, how frequently did this occur?

Prior 8/15/75 After 8/15/75

(a) Rarely (a) Rarely

(b) Occasionally (e) Occasionally
(c) Frequently (£) Frequently

In State cases, have you ever negotiated a pre-trial diversion agreement
with opposing counsel?

Prior 8/15/75 : After 8/15/75
(a) Yes (c) Yes
(b) No (d) No

If you answered "Yes" to Question 20, how frequently did this occur?

Prior 8/15/75 After 8/15/75

(a) Rarely : (a) Rarely

(b) Occasionally (e) Occasionally
(c) Frequently (£) Frequently

(For defense counsel) Have you ever negotiated a plea of guilty upon a
representation (or other indication) by a judge as to the sentence your
client would receive?

Prior 8/15/75 After 8/15/75
(a) Yes (c) Yes
(b) No (d) No

If you answered "Yes" to Question 22, how often did this occur?

(a) Rarely ; (a) Rarely
(b) Occasionally (e) Occasionally
(c) Frequently (£) Frequently



24.

25.

26.

27.

28.

29.
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Which factor or factors in your opinion may have a substantial effect on the
outcome of a felony case? (You may check one factor or any combination
of factors.)

Prior 8/15/75 After 8/15/75

(a) Clogged court calendars (£) Clogged court calendars

(b) "Overworked" prosecutors (9) "Overworked" prosecutors

(c) "Overworked" defense attorneys (h)  "Overworked" defense attorneys
(d) Judges' vacation schedules (1) Judges' vacation schedules

(e) Other, specify: (3) Other, specify:

Are you going to trial with greater frequency after August 15, 1975, than
before August 15, 19752 '

(a) . Yes
(b) No

In your experience, has the incidence of judge-tried cases increased or
decreased in relation to jury-tried cases since August 15, 1975?

(a) Increased
(b) Decreased
(c) Remained the same

(For defense counsel) Has there been any change in the percentage of your
criminal cases being dismissed since August 15, 1975?

(a) A greater percentage of dismissals

(b) A lesser percentage of dismissals

(c) Approximately the same number of dismissals
() Can't tell

1]

Has the District Attorney's office become more selective in its decisions
whether or not to prosecute since August 15, 19752

(a) _ Yes
(b) No
(c) About the same

Do you think that with the new "no plea bargaining policy" the District
Attorney's office is getting a higher conviction rate on those felony
charges they file?

(a) Yes

(b) No

(c) Approximately the same
(d) Not sure



30.

31.

32.

33.

34.

35.
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(For defense counsel) Have you ever had a case in which after the judge
indicated what sentence your client would receive if he/she pled guilty,
your client then went to trial, was convicted, and received (from the
same judge) a heavier sentence than that originally indicated?

Prior 8/15/75 After 8/15/75
(a) Yes (c) Yes
(b) No “ () No

Do you personally believe that a person who goes to trial is more likely
to receive a harsher sentence than if he enters a guilty or nolo contendere
plea to the identical charge?

Prior 8/15/75 After 8/15/75

(a) Yes (4) Yes

(b) No (e) No

(c) Don't know (f) Don't know

Do you think it is right, as a general principle, to distinguish for the
purpose of sentencing between those defendants who go to trial and those
who plead guilty or nolo contendere?

Prior 8/15/75 After 8/15/75

(a) Yes (d) * Yes

(b) No (e) No

(c) Not sure (£) Not sure

(For defense counsel) Since the new plea bargaining policy went into effect,
do you feel you can do as much for your criminal clients as you were able
to do before the new policy commenced?

(a) Yes
(b) No

|

Are you filing more criminal appeals since August 15, 1975?

(a) Yes
(b) No
(c) About the same
(d) Not applicable

If you are a private practitioner, has the new plea bargaining policy
affected your income from criminal cases?

(a) Yes, more income from criminal cases
(b) Yes, less income from criminal cases
(c) No, no effect on income

(d) Can't tell

(e) Not applicable

T



POLICE SURVEY QUESTIONNAIRE PLEASE PRINT

1. How long have you been a police officer in Alaska?

2. Please list your police experience (most recent first).
. Dates
Organization Location (city) Position (type of work) From To

3. What is your current rank?

4. What type of offenses have you handled most frequently during the past year? (Please
rank from (1) to (4), beginning with the most frequently handled offense.)

1. 3.
2. 4.

5. I handle
% misdemeanors
% felonies

100%

6. Has the district attorney or assistant district attorney often discussed with you:

Prior 8/15/75 After 8/15/75
1. A sentence he is thinking 1. A sentence he is thinking
about recommending about recommending
2. Reduction of charge 2. Reduction of charge
3. Dismissal of charge (or charges) 3. Dismissal of charge (or charges)
4. All of the above 4. All of the above
5. None of the above

None of the above 5.

7. Have you been asked by a district attorney or an assistant district attorney for
your opinion on how he should proceed with a case (dismissal, reduction, sentence
bargain, etc.)?

Prior 8/15/75 After 8/15/75

1. Never ' 1. Never

2. Rarely 2. Rarely

3. Occasionally 3. Occasionally
4. Frequently , 4. Frequently

8. Do you think that in general the change of policy about plea bargaining has been
positive or negative?

1. Positive
2. Negative
3. Not sure

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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Police Survey Questionnaire PLEASE PRINT Page 2

9. Some people have suggested that the change of policy has had some (or all) of the
following effects. Please check one or more of the items which you have actually
experienced or observed while doing your Jjob.

1. Spend more time in court
More time is required to investigate cases

N

3. Police officers are not filing some types of complaints that they filed
before the policy change

4. Prosecutors are spending more time with police officers

5. Prosecutors are rejecting more cases than they used to reject

6. Of the cases actually keing prosecuted, a greater percentage of
defendants are being convicted

7. Stiffer sentences are being given

10. Has plea bargaining been eliminated?

1. Yes, completely
2. Yes, to some extent
3. No, not at all

11. Has anything changed as a direct result of the new policy on plea bargaining?

1. Yes
2. No
3. Not sure

12. If you answered "yes" to question 12, please describe the most important change that
comes to mind:

13. Personally, do you feel that plea bargaining should be:

1. Completely eliminated
2. Partially eliminated
3. Should continue as a possibility for every case
4. Should be allowed only for some kinds of cases

Please explain your choice:

14. If you checked answer 4 above, please indicate for which kinds of cases it should be
allowed.

. Less serious felonies and misdemeanors

Any case involving first offenders

Non-violent first offenders only

All drug cases

Only drug possession cases (not sales)

Any case where the defendant becomes a confidential informant
Other (please specify) ‘

4OV WN R

T
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Sentence

Fine
Time
Both

Total fine susp.
Total time susp.

Total sentences

Average fine

Fine
Fine susp.
Net paid

Average time

Time
Time susp.
Active time
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TABLE 29

YEAR 1

2563
3051
1904

165
1517

3710

$285
101
184

% Total
Sentence

(69.1)
(82.2)
(51.3)

( 4.4)
(40.9)

26 days
19 days
7 days

ALL KNOWN SOURCES OF CONVICTIONS
(Including Misdemeanors in Superior Court)

YEAR 2

% Total

Sentence % Change
3114 (71.5) +21.5
3670 (84.3) +20.3
2429 (55.8) +27.6

177 ( 4.1) + 7.3

1664 (38.2) + 9.7
4355 +17.4
$312 + 9.5
103 + 2.0
209 +13.6
29 days +11.5
17 days -10.5
12 days +71.4
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TABLE 30

GUILTY PLEAS AT ARRAIGNMENT

YEAR 1 YEAR 2
% Total % Total

Sentence Sentence Sentence % Change
Fine 1440 (64.9) 1671 (68.5) +16.0
Time 1822 (82.1) 2064 (84.6) +13.3
Both 1043 (47.0) 1296 (53.1) +24.3
Total fine susp. 107 ( 4.8) 109 ( 4.5) + 1.9
Total time susp. 822 (37.0) 915 (37.5) +11.3
Total sentences 2219 2439 + 9.9
Average fine
Fine $254 $288 +13.4
Fine susp. 95 93 - 2.1
Net paid 159 195 +22.6
Average time
Time 19 days 16 days -15.8
Time susp. 12 days 10 days -16.7

Active time 7 days 6 days -14.3
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TABLE 31

GUILTY PLEAS DURING PRETRIAL PERIOD

YEAR 1 YEAR 2
% Total %Z Total

Sentence Sentence Sentence % Change
Fine 1037 (74.8) 1276 (75.7) +23.0
Time 1138 (82.0) 1404 (83.3) +23.4
Both 788 (56.8) 994 (59.0) +26.1
Total fine susp. 52 (3.7 59 ( 3.5) +13.5
Total time susp. 651 (46.9) 673 (39.9) + 3.4
Total sentences 1387 1686 +21.6
Average fine
Fine $299 $322 + 7.7
Fine susp. 112 100 -10.7
Net paid 187 222 +18.7
Average time
Time 25 days 27 days + 8.0
Time susp. 17 days 19 days +11.8
Active time 8 days 8 days 0.0



Sentence
Fine
Time
Both

Total fine susp.
Total time susp.

Total sentences

Average fine

Fine
Fine susp.
Net paid

Average time

Time
Time susp.
Active time
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TABLE 32

GUILTY AT TRIAL

YEAR 1 YEAR 2
% Total % Total
Sentence Sentence % Change
86 (82.7) 167 (72.6) + 94,2
91 (87.5) 202 (87.8) +122.0
73 (70.2) 139 (60.4) + 90.4
6 ( 5.8) 9 ( 3.9) + 50.0
44 (42.3) 76 (33.0) + 72.7
104 230 +121.2
$303 $327 + 7.9
98 118 +20.4
205 209 + 2.0
34 days 45 days + 32.4
27 days 23 days - 14.8

7 days 22 days +214.3



Fine
Fine
Fine

Fine
Fine
Fine

[\
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TABLE 33
FINES
YEAR ONE
Pretrial
Arraignment 7 Changel Period 7 Change2 Trial % Change3
$254 +17.7 $299 + 1.3 $303 +19.3
Susp. 95 +17.9 112 -12.5 98 + 3.2
paid 159 +17.6 187 + 9.6 205 +28.9
YEAR TWO
$288 +11.8 $322 + 1.6 §327 +13.5
susp. 93 + 7.5 100 +18.0 118 +26.9
paid 195 +13.8 222 - 5.9 209 + 7.2
% change is arraignment to pretrial period

% change is pretrial period to trial
% change is arraignment to trial
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APPENDIX 6

MISDEMEANOR STATISTICAL STUDY

Analysis of Cases Opened in Each Study Year with Known Dispositions

The total number of dispositions of cases in district and municipal
courts in Anchorage, Fairbanks, and Juneau during the two study years
rose from 8,375 to 8,771, an increase of 4.7%., These dispositions are
outlined below by city and study year:

Year 1 Year 2 7% Change

Anchorage 5354 5586 + 4.3
Fairbanks 2321 2378 + 2.5
Juneau 700 307 +15.3

In Anchorage the state law violations filed were down 10.5% and the
municipal ordinance violations filed were up 371.0%. In the first year
municipal cases accounted for 4.0% of the case load and in Year 2, 17.0%
of the total Anchorage misdemeanor case load. Five offenses account for
most of the increase in municipal cases.

TABLE 37

ANCHORAGE MUNICIPAL ORDINANCE VIOLATIONS FILED

Offense Year 1 Year 2 % Change
Driving while Intoxicated/OMVI* 51 394 +672.5
Reckless Driving 40 197 +392.5
Leaving Scene of Accident 28 138 +392.9
Prostitution/Solicitation 33 70 +112.1
Resisting Arrest 9 45 +400.0

*Operating a motor vehicle while intoxicated

The same Anchorage state law offenses filed decreased an average of
16.7%. Another major decrease in Anchorage district court was in
possession of marijuana/hallucinogenics.

A similar trend in municipal ordinance violations filed exists in
Fairbanks. The state law filings declined 3.4% and the municipal
ordinance filings rose 17.2%. Three offense categories account for
most of the increases in municipal cases.

~160~-
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TABLE 38

FAIRBANKS MUNICIPAL ORDINANCE VIOLATIONS FILED

Offense Year 1 Year 2 7% Change
Concealment of merchandise 34 190 +458.8
Prostitution/solicitation 22 43 + 95.5
Disorderly conduct 112 157 + 40.2

In Fairbanks state law filings, concealment-of-merchandise cases rose
327.3% (22 to 94), prostitution/solicitation declined 21.2% (33 to 26),
and disorderly conduct rose 32.0% (175 to 231). The comparison, offense
by offense, is less clear than in Anchorage.

Juneau experienced an overall increase in cases of 12.4% between
the two years. In Juneau there were very few municipal ordinance
violations filed—-—none in the first year and 20 in the second year.
Given the small number of filings in each offense category, the rate of
change was not as significant as in the larger jurisdictioms.

Tables 10 through 19, appendix 5, illustrate the case dispositions
by offense category and by location.

Analysis of Hypotheses

Has the new policy made guilty pleas less frequent? Are guilty pleas
occurring at a later stage because of the new policy?

TABLE 39

COMPARISON OF GUILTY PLEAS IN TWO STUDY YEARS

Pleas at Arraignment (Guilty and Nolo)

Total
Dispositions
Year 1 3563 (42.5%) 8375
Year 2 3936 (45.0%) 8771
Pleas in Pretrial Period
(Guiltv to Original Charge, Lesser Included, New Charge)
Year 1 2133 (25.5%) 8375

Year 2 2371 (27.0%) 8771
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The total number of cases disposed of by guilty (or nolo) pleas at
either district court arraignment or after arraignment but before trial
(the "pretrial” period) increased slightly in the second study year. In
the first study year, 649.0% of all dispositions were accounted for by
pleas at district court arraignment or during the pretrial period. In
the second study year these pleas accounted for 72.0% of all dispositions.

There were no significant changes in the procedural stage of the
guilty pleas. Of the 26 offenses analyzed, in 21 offenses there were
consistent trends in pleas. That is, if pleas at arraignment increased
from Year 1 to Year 2, then pleas in the pretrial period increased; the
same was true for decreases in pleas. The most notable exceptions were:

TABLE 40

COMPARISON OF GUILTY PLEAS BY OFFENSE

% Change District %Z Change Pretrial
Court Arraignment Pleas Period Pleas
Disorderly conduct - 7 + 33.1
Fraudulent use of credit cards Q.0 +900.0
Gun related (weapons offenses) +14.7 - 19.4
Petty larceny, embezzlement +11.1 - 6.7
Prostitution/solicitation -62.1 + 12.0

The overall trend was an increase of 10.0% in pleas at both procedural
stages.

The overall number of cases with dispositions in Anchorage, Fairbanks
and Juneau rose from 8375 to 8771 for only an increase of 4.7%. In the
same periods the frequency and timing of guilty pleas did not change
significantly. The overall rate of change for pleas at arraignment
(10.4%Z) and pleas in the pretrial period (10.6%) remained constant. In
comparing the rate of change between the two stages over the two years,
only five offenses showed opposite tremds. Table 20, appendix 5, shows
the combined guilty pleas for Anchorage, Fairbanks and Juneau.

Has the new policy increased the time from filing of charges to trial
court disposition?

The average disposition times in all three locations declined, but
the average disposition times for specific offenses varied from location
to location and study year to study year. In Anchorage only one offense--
carrying a concealed weapon--had a longer mean disposition time in the
second year than in the first. In Fairbanks four offenses took longer
in Year 2; in Juneau, eight took longer.

In all district court locations disposition times declined, and the
corresponding rate of guilty pleas at arraignment increased. The
following table shows the trends in disposition times.
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TABLE 41

DISPOSITION TIMES

District Court Year 1 Year 2 % Change
Average Arraignment Average Arraignment Average
Days Plea Rate Days Plea Rate Days
Anchorage 58.23 (39.7%) 39,34 (41.9%) -32.4
Fairbanks 53.00 (46.47%) 38.78 (49.2%) ~-26.8
Juneau 41.55 (48.3%) 37.98 (49.97%) - 8.6

In Anchorage district court the average of all disposition times dropped
from 58 days in Year 1 to 39 days in Year 2. The two most frequent
offenses in Anchorage-——OMVI and disorderly conduct--accounted for 41.0%
of all dispositions in Year 1; each averaged nine fewer days in Year 2.
In Fairbanks district court OMVI and disorderly conduct accounted for
29.0% of all dispositions; OMVI averaged 16 days less, and disorderly
conduct six days less. The same two offenses in Juneau district court
accounted for 46.0% of all dispositions; OMVI averaged nine fewer days,
but disorderly conduct averaged eight more days than in the first year.
(See Table 24, and Table 25, appendix 5.)

Has the new policy caused a change in procedural stage for disposition
of misdemeanors?

The major impact on the disposition stage of misdemeanor cases has
been the increase of trials. About the same percentage of cases were
resolved at district court arraignment in both study years. The number
of dispositions in the pretrial period declined slightly as the number
of trials increased. For all cases in all locations the dispositions
were as follows:

TABLE 42

DISPOSITION STAGE

Procedural Stage Year 1 A Year 2 %
Arraignment 3779 45 4069 46
Pretrial period 4159 50 4027 46
Trial 283 3 488 &
Other 154 2 187 2

8375 8771
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Has the new policy resulted in more dismissals in the pretrial period?

The dismissal of misdemeanor cases was substantially reduced in the
second year both at arraignment and during the pretrial period.

TABLE 43

DISMISSALS (AND PERCENT OF TOTAL DISPOSITIONS)

Arraignment Pretrial Period Total
Year 1 213 ( 2.5%) 1971 (23.6%) 2184 (26.1%)
Year 2 160 ( 1.8%) 1612 (18.4%) 1772 (20.2%)

At arraignment the frequency of dismissal declined 25.0% and during the
pretrial period dismissals declined 18.0%. Of the 26 offenses only four
showed an increase at arraignment, and 10 an increase during the pretrial
period. Table 26, appendix 5, shows the dismissals by type of offense.

Has the new policy reduced 'differential sentencing" (i.e., stiffer
sentences for going to trial rather than pleading guilty)? Has the
new policy resulted in stiffer sentences?

The analysis of sentences includes those sentences in which the
sentence contained some time and some fine, all of which could have been
suspended. The sentences are differentiated by guilty pleas at district
court arraignment, during the pretrial period and guilty at trial. For
115 sentences in Year 1 and 62 sentences in Year 2 the source of plea
was not available and those will not be included in the data. Table 29,
appendix 5, includes all 26 offense categories in all three locations.

The sentences with only fines, only time, or both time and fine
increased about 20.0%. The fines with all the fine suspended rose, but
only 7.0%, and the fines with the time suspended rose, but only 10.0%.
These increases are represented in an overall increase of 17.0%Z in the
number of sentences. The sentence of time or fine increased by 10.0%,
while the average suspension remained relatively constant. Overall, the
net fine paid rose 14.0%, and the net active time rose 71.4%Z,

To analyze the sentencing differential the sentences were sorted by
time of plea: arraignment, during pretrial period, or after trial. The
data for all three locations for each type of plea is contained in
Table 3Q, Table 31 and Table 32, appendix 5. The sentences were separated
by fine to pay and time to serve and compared at each time of plea in
both years.

The overall pattern can be viewed by comparing Year 1 fines at
trial, and Year 2 fines at arraigmment. (See Table 33, appendix 5.)



~-165~-

The differential between fines given at arraigmment and during the
pretrial period ("% changel") decreased between the two study years. The
differential between fines given in the pretrial period and trial

("% change2"), which is a smaller differential, also decreased. For

the differential between arraignment and trial ("% change3') not only
was the differential of fine and fine paid smaller than in Year 1, but
the amount suspended increased.

TABLE 44

COMPARISON OF FINES IN THE TWO STUDY YEARS

Year 2 Year 1 :
Arraignment Trial Difference
Fine $288 $303 5.2%
Fines susp. 93 98 5.47

Fine paid 195 205 5.1%

This indicates the old top fines became the new bottom fines, and the
differential for fines was reduced.

The differential in active time between the two years was con-
siderably greater than differential in fines.: (See Table 33, appendix 5.)
The pattern in Year 1 was an increase in the total time imposed, but
the amount of the increase was suspended. - During the second year the
differential increased substantially over Year 1. The average of 22
days active time after trial was brought up by some particularly large
sentences imposed after trial:

TABLE 45

ACTIVE TIME FOR SPECIFIC MISDEMEANORS

Total Active

Offense Category # Time (Days)
Assault and battery , 23 18
Concealment of merchandise 10 12
Petty larceny/embezzlement 17 16
Prostitution/solicitation T 13 154
Trespass 8 63

The analysis of misdemeanor sentencings in the two study years
vields some of the most interesting results. In order to frame the
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parameters for the sentencing data, the sentencing alternatives must be
analyzed. These alternative judgments may be in addition to or in lieu
of sentencing. No data is available for deferred prosecution from the
court system's computer records. For administrative records the case is
open until the conditions of the agreement are met and then the case is
dismissed.

TABLE 46

OTHER MISDEMEANOR JUDGMENTS

Year 1 Year 2 % Change

Deferred sentencing 12 (. .5%) 18 ( .5%) + 50.0
Suspended imposition of sentence 701 (30.3%) 708 (18.27%) + 1.0
Restitution 92 ( 4.0%Z) 166 ( 4.3%) + 80.4
Probation 69 ( 3.0%) 55 ( 1.4%) - 20.3
Other conditions of sentence¥® 542 (23.4%) 1145 (29.5%) +111.3
License action* 899 (38.8) 1792 (46.1) + 99.3

2315 3884 + 67.8

*The other conditions of sentence included: mno similar violations,
credit for time served, no visitation, defensive driving school, alcohol
screening, etc. The license actions applied primarily to traffic offenses,
with OMVI accounting for 87.5% in Year 1 and 88.87% in Year 2.

The distribution of suspended imposition of sentence is outlined in
Table 27, for Year 1, and Table 28, appendix 5, for Year 2.

The most significant decrease in suspended imposition of sentence
was seen in possession of marijuana/hallucinogenics—-a drop of 78.6%. A
partial explanation for this is the overall decline in filings of pos-
session of marijuana charges. The greatest increase in suspended
imposition of sentence was in concealment of merchandise (123.9%), and
petty larceny/embezzlement (58.6%).

Interim Results of Misdemeanor Statistical Study

Evaluation of the court system misdemeanor data is scheduled to
continue in two phases. In phase one, as part of the court management
analysis, hoth reported and unreported data will be made available to
court administrators for their interpretation and analysis. Any
suggested explanations for sentence differentials, changes in sentence
severity, or the decreases in disposition times and dismissals, will
be evaluated for inclusion in the final report.

The second phase will involve evaluation of additional data from
dispositions of second year open cases. As of August 1977 the deferred
prosecutions from both study years should have been closed by dismissal.
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Through evaluation of disposition times of dismissals it should be
possible to draw conclusions concerning the use of deferred prosecution.
The analysis of disposition times for all cases will be refined in the
second phase.



OFFENSE CATEGORIES

Many misdemeanor offenses against state laws and municipal ordinances
have been grouped by the Technical Operations Section of the Alaska
Court System for purposes of administrative and statistical reporting.
The following list outlines the administrative categories of specific
offenses:

Offense Category Specific Offenses Included

Assault -Unspecified simple assaults as opposed
to assault and battery.

Accident Violation ~-False report of auto accident.
-Failure to give information or render
assistance (no injury).
~Failure to report accidents.

Concealment of Merchandise -Shoplifting

Defrauding -Defrauding an innkeeper.
-Fraud by person authorized to provide
goods or services.
-Miscellaneous frauds not involving
credit cards.

Disorderly Conduct -Excretion in public (municipal
ordinance) .

Driving while Intoxicated/OMVI -Includes drugs or alcohol.

Fish and Game -License violations.

-Commercial or sport fishing or
wildlife violations.

Gambling -Attending a gambling establishment.
—Conducting a gambling game.

Gun Related -Shooting across roadway.
~Carrying firearm while under the
influence.

~Flourishing a firearm.
-Shooting at buildings.

Malicious Destruction ~Injury to buildings.
~Injury to highways.

Minor Related ~Contributing to the delinquency of
of a child.
-Minor in card rooms.
-Furnishing liquor to a minor.
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Offense Category

Petty Larceny, Embezzlement

Prostitution/Solicitation

Worthless Checks

-169-

Specific Offenses Included

~-Petty larceny.
-Embezzlement, bailee.
-Embezzlement, servant or employee.

-Prostitution.

-Soliciting or procuring for
prostitution.

-Assignation (municipal).

~Issuing funds without funds or
credit.

-Drawing checks with insufficient
funds.



APPENDIX 7

IN THE SUPREME COURT

STATE OF ALASKA,

Petitioner,

V.

THE HONORABLE VICTOR D.
CARLSON, Judge of the
Superior Court, and the
SUPERIOR COURT for the State
of Alaska, Third Judicial
District,

Respondents.

SIDNEY LEE VAIL,
Real Party in Interest.

OF THE STATE OF ALASKA

File No. 2986

OPINTION

STATE OF ALASKA,
Petitioner,

V.

SIDNEY LEE VAIL,

. Respondent.

)

)

)

)

)

)

)

)

)

)

)

)

)

) o
; [No. 1327 - October 15, 1976]
) .
)

)

)

)

)

)

)

)

)

)

)

)

)

Motion for Writ of Prohibition to issue to

Victor D.

Caxlson, Superior Court Judge,

Third Judicial District, Anchorage.

Appearances: Charles M. Merriner, Assistant
District Attornev, Anchorage, and Joseph
D. Balfe, District Attorney, Anchorage,
for Petitioner. R. Stanley Ditus, Anchorage,
for Respondent Vail.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Erwin, and Burke, Justices.

CONNOR, Justice. ; ]
RABINOWITZ, Justice, with whom Boochever, Chief
Justice, joins, concurring.
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In this case the Superior Court has announced its inten-
tion to accept a guilty plea to the crime of manslaughter from
deféndant Vail in lieu of trying him for either first or second
degree murder. The district attorney does not concur in this
reduction of charge, and has applied to this court for a writ of
prohibition on the ground that the trial judge has exceeded his
authority.

Counsel for Vail and his co-defendant engaged in nego-
tiations with the prosecutor pursuant to Criminal Rule 11i{e).

The prosecutor was willing to accept guilty pleas to manslaughterA
from both defendants, but not from only one, feeling that his
chances of obtaining a conviction of Taylor, the co-defendant,
would be substantially better in a joint trial than if Taylor

were tried alone. The court, on the other hand, was willing to
accept a manslaughter plea from Vail even though Taylor was not
also pleading guilty. This the prosecutor was unwilling to accept.

Judge Carlson cited a number of reasons for accepting
a manslaugﬁter plea: the possibility that Vail was suffering
from diminished capacity; Vail's youth (age 20); complicaﬁéd
issues regarding bifurcation of trial, severance of defendants,

and evidentiary problems under Bruton v. United States, 391 U.S.

123, 88 S. Ct. 1620, 20 L.Ed.2d 476 (196#), which would arise in

a joint trial but would be mooted if either or both defendants

pleaded guilty; saving the cost of a trial; avoiding the possibility

that Vail might be acquitted; and his belief that the sentence for
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manslaughter would be sufficient to punish Vail.

Vail argues that Alaska Criminal Rule 43 (c), which permits
a court to dismiss a prosecution "in furtherance of justice," vests
the traditional nolle prosequi power jointly in the court and the

1/

prosecution.  See People v. Superior Court of Marin County, 446

P.2d 138, 146 (Cal. 1968). Since the nature of the nolle prosequi

power is traditionally to dismiss a prosecution in whole or in part,

People v. Sidener, 375 P.2d 641, 643 (Cal. 1962) (Traynor, J.), appeal

dismissed and cert. denied, 374 U.S. 494 (1963), overruled on other

grounds in People v. Tenorio, 473 P.2d 993 (Cal. 1970), the court
also has the power to dismiss or strike out a part. People v.

Burke, 301 P.2d 241, 244 (Cal. 1956). Since manslaughter is a lesser
offense included in a charge of murder,'Vail reasons that ﬁhe court
may reduce the charge by "striking out a part" of the charge. He
further reasons that the Alaska Constitution contains, implied in its

terms, the doctrine of separation of powers. Public Defender Agency

v. Superior Court, 534 P.2d 947, 950 (Alaska 1975). This principle,

he argues, prevents the exercise of the nolle prosequli power from

1/ Alaska Criminal Rule 43(c) provides:

" (¢) IN FURTHERANCE OF JUSTICE. The court may,
either on its own motion or upon the application
of the prosecution attorney, and in furtherance
of justice, order an action, after indictment
or waiver of indictment, to be dismissed. The
reasons for the dismissal shall be set forth

in the order."



-173- =
being conditional on the approval of another branch. Esteybar v.

Municipal Court, 485 P.2d 1140 (Cal. 1971); People v. Tenorio, 473

P.2d 993, 996 (Cal. 1970); see generally O'Donoghue v. United States,

289 U.S. 516, 530 (1932).

Vail's reliance on California precedent is misplaced.
The "part” of a charge referred to in Burke and Sidener was an
alliegation that the defendant was a prior cffender, which under
the statutes subjected him to increased punishment. Dismissal
was sought either because the prior conviction had not been suffi-
‘ciently proven or because the facts showed that "in the interest
of justice" the defendant should not suffer the increased penalty

which the repeat—offender provisions would warrant. People v.

Burke, supra. Neither case, and apparently no other Calfornia case,
speaks to a lesser included offense. The facts of this cése have
not yet been presented at trial; nor do we perceive, from the statement
of the facts by the district attorney, that this would be a case of
the nature envisioned by the Burke and Sidener courts. |

Turther, the California Supremé Court has explicitly held
that, except in unusual circumstances, the trial judge may not use

his nolle prossgquli powers to engage in plea, charge, or sentence

bergaining without the participation of thes prosecution. If the
"bargain" is in fact opposed by the state, there cannot be said to
have been a real plea bargain, and such use of the court's power

has been held an abuse of discretion since it is not "in furtherance
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of justice" undér the language of California Penal Code § 1385, which
is similar to Alaska Rule 43(c). People v. Orin, 533 P.2d 193, 197,

2/ :
201 (Cal. 1975) (alternative holding).  Vail's constitutional argu-

ment, including his reliance on Tenorio and Esteybar, has also besen

considered and rejected by the California courts. People v. Saith,

3/
126 Cal. Rptr. 195, 197-98 (Cal. App. 1975).  While the reduced

charge in Smith was a related but not a lesser included offense as

it is in the case at bar, the policy considerations of the Smith court 
are persuasive. It reasoned that the executive branch and the grand
jury have exclusive authority for charging a criminal defendant. The
court then concluded that the trial court could not charge a non-
included offense. 126 Cal. Rptr. at 198. We must go further, and
hold that.although the court may judicially determine the disposition

of a charge based on the evidence, the law and its sentencing powexr,

2/ Orin recognized that the trial court may, in the exercise of its
sentencing discretion, have occasion to dismiss charges in furtherance
of justice. It also left open the possibility of the court using the
dismissal power without the participation or consent of the prosecution
if the prosecution has a "rigid"” and "obstructionist" position opposed
to all bargaining in all cases. 533 P.2d at 201-02.

3/ The California cases addressed in Smith, including Tenorio and
Esteybar, struck down a number of California statutes which conditioned
various sentencing alternatives on the consent of the prosecutor. the
statutes were held to violate the separation of powers, since they
shared with the executive branch the judicial function of disposing of
cases. As People v. Smith, points out, none of these cases dealt with
the charging function, which is "the heart of the prosecution function."
126 Cal. Rptr. at 197-98, guoting ABA Criminal Justice Standards, The
Prosecution Function, § 3.9(a) Commentary (1971). ©Nor did any of them
deal with plea -- or charge —-- bargaining simpliciter, as the instant
case does.

For the same reasons, our decision today does not call into
question the constitutionality of Rule 43 (c) in any context other than
this one. By its terms, the rule deals with the judicial function of
disposition. ' "
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it may not, in effect, usurp the executive function of choosing
which charge to initiate based on defendant's'willingness to plead

guilty to a lesser offense. 1In Public Defender Agency V. Superior

Court, 534 P.2d %47, 950-51 (Alaska 1975), we set aside a trial
court order directing the Attorney General to prosecute a case.
Such an order, we held, violated the separation of powers because
the decision whether to prosecute a case was committed to the dis-
cretion of the executive branch, and therefore was not subject to
judicial control or review. Here the trial judge, with the defendant's
agreement, was in effect ordering the district attorney not to pro-
secute the murder charge against Vail.

We are also concerned £hat a judge's involvement as plea
negotiator would detract from the judge's neutrality, and would
present a danger of unintentional coercion of defendants who could
only view with concern the judge's participation as a state agent |

L i

in the negotiating process. See People v. Smith, supra at 197.

4/ The Smith and Orin courts relied in part on a series of quilty
plea statutes, Cal. Penal Code §§ 1192.1 et seg. Even absent these
express statutory considerations, we are persuaded by the policies
enunciated in arriving at their decisions.
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In connection with these policies, we note that Fed. 'R. Crim. D.
11(e) (1) now prohibits a trial judge from participating in plea
negotiation discussions.é/

Even though Judge Carlson has not yet issued an oxrder
reducing the charge in this case, we note that he fully stated
his reasons as required for such an order by Criminal Rule 43(c).
We therefore see no reason, given the seriousness of the legal
issue involved, to postpone exercise of our superviéory power.

The writ of prohibition shall issue. AS 22.05.010(a); Alaska

App. R. 25(a).

5/ We recognize that the only substantial difference between Alaska
Criminal Rule 1ll(e) (1) and the Federal criminal rule of the same
number is that the federal rule contains the explicit prohibition
against judicial participation in bargaining while the Alaska rule
does not. The policies we have discussed persuade us that this
difference should not be dispositive.

Federal Rule 1ll(e) (1) and its underlying policies are discussed
in United States v. Werker, 535 F.2d 198 (2d Cir. 1976). See also
the comment to the rule, reprinted in 8 Moore's Federal Practice
§ 11.01[41, at 11-14 to 11-15 (2d ed., rev. 1975). In accord with
the federal rule are the ABA Criminal Justice Standards, Pleas of
Guilty, § 3.3(a) (Approved Draft, 1968), and Uniform Rule of Crimiral
Procedure 441 (1974).
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RABINOWITZ, Justice, with whom Boochever, Chiasf Justice,
joins, concurring.

The record we have been furnished indicates that
respondent Sidney Lee Vail and co-defendant Timothy Taylor
were jointly charged by an Indictment with the offense of
first degres=s murdervin violation of AS 11.15.010. According
to Vail's brief, the matter then came on forrpre*trial
hearing before Judge Carlson on June 18, 1976, "with all
counsel present.“l At this conference it 1s asserted that
counsel for the state and defense counsel informed the
superior court that they had been engaged in plea discuésion
"toward the end of disposing of the pending case by pleas to
the lesser included offense of manslaughter." ‘The superior
court was also advised that the prosecution was agreeable to
accepting pleas to mahslaughter from both Vail and Taylor
provided they agreed to a stipulated sentence of 15 years as

to each. According to Vail, the superior court then ". . .

sua sponte, based apparently upon its review of the file,

statements of counsel, thz2 circumstances involved and its
wisdom, indicated that it would accept a plea of;guilty to
manslaughter from either or both of the defendants with open
sentencing.”

advised

)‘J .
| Bad

On June 22, 1976, counsel for Va

1. There is no indication whether this conferenca
was on the recoxd oxr whether Vail and Taylor were present.
My own view is that Alaska's trial courts should refrain
from conducting any proceedings relating to a criminal
prosecution which are off the record. Additionally, I note
that Criminal Rule 38(a) requires the presence of the defendant
"at every stage of the trial."

-8—~
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the superior court that Vail would enter a plea of guilty to

manslaughter with open sentencing. The matter was set for
hearing on June 25, 1976, on the contemplated change of plea
by respondent Vail. At this hearing counsel for the state
objected tc the court's intention to permit Vail to enter a

",
ntax

rh
=

plea of guilty to the lesser includ=d offens

®

of manslaug

and stated his reasons for his opposition. At the conclusion
of the hearing Judge Carlson announcad that he intended to
accept a plea of guilty to manslaughter from Vail on July 7,
1976. This delay in the changes of plea proceedings was
granted by Judge Carlson to enable the prosecution to seek a
ruling £rom this court as to the propriety of his contemplated
action.

In granting the delay Judge Carlson remarked that:

The reason that I would accept a plea

of guilty to manslaughter is that I find

that the one to 20 years which is the

range of sentence for manslaughter appears

at this stage of the procesdings to be a

sufficient range of sentence to punish Mr.

Vail for what he had done. 2 /
The transcript of this June 25, 1976, hearing further reveals
that the superior court characterized its actions in tha
following manner:

I also take into account that this is

not a —-— from the court's standpoint, this

is not a plea bargaining situation, this is

what's . . . or the sub-category of charge

bargaining, reducing a case -- the charge

in a case, and it appszars to me that the —-
justice would be done by the public to having

2. The court's opinion details numerous additional
reasons Judge Carlson articulated for accepting a manslaughter
plea. .
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a plea to manslaughter instead of rxunning the

rlsk of an acqul_t“l which to me appears very

unlikely, but there's always that possibility,

and the great expense both of prosecution and

appeal.

These remarks of Judge Carlson are crucial to
analysis and disposition of the issues raised by the state's
petition for writ of prohibition. In iy view, they clearly
indicate that what really transpired here does not present a
true Criminal Rule 43 (c) court dismissal issue; rather we
are confronted with a question which concerns the extent of
the trial court's authority under Criminal Rule 1l(e) governing
plea agreement procedures.

As Rule 1ll(e) (1) is presently structured, it
permits "[tlhe attorney for the state and the attorney for
the defendant" to engage in discussions encompassing both

. . .
charge bargaining and sentence bargaining.- No provision of
Rule 11 authorizes the court to engags in either charge ox
sentence discussions with either the state or the accused
for the purpose of obtaining a disposition of the matter

without trial. Subs ions (2), (3) and (4) of Rule 11

essentially contemplate a passive ratification role for the

3. Sea ABA, Standards Relating to Pleas of Guilty,
Standards 3.1-3.4 [hereinafter cited as Pleas of Guiltyl. I
‘do not interpret Criminal Rule 11(e)(3), which provides: "If
tha court accepts the plea agreement, thz court shall inform
the defendant that the judgment and sentence will embody
either the disposition provided for in the plea agreement or
another disposition more favorable to the defendant” as
authorizing active plea negotations on the part of Alaska's

trial judges.

4. Since August of 1975 the Attorney General has
instituted a policy which purports, in its general outlines, to
prohibit all state prosecutors from sentence bargaining and alsa,
for the most part, charge bargaining.

-10-
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trial court in relation to any charge or sentence discussions

which have been entered into by counsel for the accused and

S

for the state.

In the circumstances of the case at bar, the
record we do have unambdiguously indicates that the superior

court actively engaged in charge bargaining. Thus, as I

5. Alaska's Rule 1l(e) does not contain any
provision which parallels Standard 3.3 (b), Pleas of Guilt;

supra note 2. Tals Standard provides:
P

(b) If a tentative plea agreement has been

reached which contemplates entry of a plea of
~guilty or nolo contendere in the expectation that
other charges before that court will be dismissed
or that sentence concessions will be granted, upon
request of the parties the trial judge may permit
the disclosure to him of the tentative agreement
and the reasons therefor in advance of the time

for tender of the plea. He may then indicate to
the prosecuting attorney and defense counsel
whether he will concur in the proposed disposition
if the information in the presentence report is
consistent with the representations made to hin.

If the trial judge concurs but the final disposition
does not include the chargs or sentence concessions
contemplataed in the plea agreement, he shall state
~for the record what information in the presentence
report contributed to his decision not to gran*

these concessions.

The Commentary to this tandard rbads in part:

It do=ss not follow from the above, however, that
a trial judge may never indicate his concurrence in the
preposad concessions prlor to the time the defendant
enters his plea. There is one situation in which
the judge must do so, namely, that in which the
concession would be granted by receipt of a plea
to a lesser offense. Consent of the court is
typically required for a lesser plea, e.g., Ariz.
R. Crim. P. 184, and since acceptance of the plea
to a lesser included offense would bar subsequent
prosecution for the greater offense, the determination
nust bz made prior to the time the plea is accepted.

Thus, while the trial judge should not be required.
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pérceive the guestion confronting this court, we must dacide
6 .

whether Criminal Rule 43(c) in light of the provisions of
Rule 11, was intended to authorize the trial court to employ
the charge dismissal power as a vehicle for an active role
in plea discussions encompassing either charge or sentence.
concessions, ox both. I am of tha viaw that Criminal Rule
43(c) was not intended to give legal sanction to such
activities on the t:ial court's part. For neither Criminal
Rule 43(c) nor Rule 1ll(e) authorizes the use of the trial
court’s dismissal powers as an adjunct to judicial plea
negotiations. Thus, I jéin in the majority's conclusion
that the writ of prohibition should issue.

Admittedly, Alaska's Rule of Criminal Procédure
which recognizes the controversial practice of plea bargaining
does not contain an explicit prohibition against trial

courts engaging in such practice. On the other hand, given

(footnote 5 continued)

to make promises concerning sentence concessions
or dismissal of other counts in advance of defendant's
plea, it is proper to have the judge indicate his
approval of a plea to a lesser charge bafore the

~ny

plea is accepted. .7. .
6. Alaska's Criminal Rule 43{c) provides:

The court may, either on its own motion or upon
the application of the prosecuting attorney, and
in furtherance of justica, order an action, after
indictment or waiver of indictment, to be dismissed.
The reasons for the dismissal shall be set forth

in the order.

7. Compare Alaska Criminal Rule 1l(e) (1) with Fed.
R. Crim. P. 11l(e) (1).

~-12-
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the tremendously co=2rcive impact judicial activism can have

in this acea, the erosion of the app=zarance of Judlc1al

neutrality, and the accused's constitutional rights to jury

trial, I am of the view that our trial judges should be

totally barred from engaging in eithaf chargs or sentencing
8

bargaining.

Further, I note my agreemenf with the court's
conclusion that to permit the superior court to dismiss the
first and second degree charges against Vail at this stage
of the criminal prosecution would be violative of the doctrine

9
of separation of powsrs. In Public Defender Agency v.

Superior Court, Third Judicial District, 534 P.2d 947, 950

(Alaska 1975), we said:

Under the common law, an attorney general
is empowered to bring any action which he
thinks necessary to protect the public
interest, and he possesses the corollary power
to make any disposition of the state’'s
litigation which he thinks best. State v.
Finch, 128 Kan. 665, 280 P. 910 (1929). This
discretionary control over the legal business
of the state, both civil and criminal, includes
the initiation, prosecution, and disposition
of cases. United States v. San Jacinta, Tin
Co., 125 U.S. 273, 279, 8 s.Ct. 850, 31 L.Ed4.
747 (1888); Federal Trade Commission v. Clair
Furnace Co., 274 U.S. 160, 174, 47 S.Ct. 553,
71 L.E4A. 978 (1927); Smith v. United States,
375 F.2d 243, 245-47 (5th Cir. 1967); United
States v. Cox, 324 F.2d4 167 (5th Cir. 1965);

8. See Standard 3.3(a), P1eas of GLllty, ‘supra
note 2. This Standard provides: ,

The trial judge should not participate in plea
discussions. See also Fed. R. Crim. P. 1l(e) (1);
United States v. Werker, Wo. 76-3024 (24 Cir., May
11, 1976).

9 . See Bradner v. Hamrond, Opinion No. 1297
(Alaska, August 2, 1976). '

-]13-
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Boyne v. Ryan, 100 Cal. 265, 34 P. 707 (1893);
Ames v. Attorney General, 332 Mass. 246, 124
N.E.2d 511 (1955).

When an act is committed to executive
discretion, the exercise of that discretion
within constitutional bounds is not subject
to the control or review of the courts. To
interfere with that discretion would b2 a
violation of the doctrine of separation of
powers. . . .

1t is clear that the determination whether or not to

prosecute and the precise charge to be lodged against an

accused are initially committed to the discretion of the

executive branch of Alaska's government.

~14-
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THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA,
Petitioner,
V.

THE HONORABLE SEABORN J. BUCKALEW,
JR., Judge of the Superior Court,
and the SUPERIOR COURT for the
State of Alaska, Third Judicial
District,

File No. 3143

Respondents. OPINTON

DAVID JAMES SCHMID,
Real Party in Interest.

STATE OF ALASKA,
Petitioner,
v. ’

DAVID JAMES SCHMID,

Respondent.

Ml Nt it et el N it N N e sl Nt N N Nl el N Nt e’ Nt i e et S e’ N st

[No. 1391 - March 14, 1977]

Petition for Writ of Prohibition to issue to the
Superior Court of the State of Alaska, Third Judicial
District, Anchorage, Seaborn J. Buckalew, Judge.

Appearances: Michael J. Keenan, Assistant District
Attorney, Ivan Lawner, Assistant District Attorney,
Joseph D. Balfe, District Attorney, Anchorage,
Avrum M. Gross, Attorney General, Juneau, for
Petitioner. Richard G. Lindsley, Anchorage, for
Respondent Schmid.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Erwin and Burke, Justices.

BURKE, Justice.
Connor, Justice, dissenting.
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The State of Alaska, petitioner, seeks a writ of
prohibition preventing the Honorable Seaborn J. Buckalew,
Judge of the Superior Court, from sentencing David James
Schmid on a pending drug charge. In the event that the
petition is granted, the state further seeks assignment of
another judge and asks for an order requiring that Schmid be
given an opportunity to withdraw his plea of guilty to the
charge.

The state's main contention is that Judge Buckalew
acted improperly by participating in negotiations leading to
the entry of Schmid's plea. Since the petition raises a
significant question concerning the proper exercise of
judicial authority and the administration of criminal justice
in Alaska that might evade review if not considered at this
time, we consider prohibition to be an appropriate method of

review. See United States v. Werker, 535 F.2d 198, 200 (24d.

Cir. 1976).

On February 20, 1976, Schmid was arrested at
Anchorage International Airport in possession of 79 pounds
of marijuana and a gquantity of hashish oil. Subject to
certain exceptions not applicable to the instant case, the

1
possession of marijuana is prohibited by AS 17.12.010.

1. AS 17.12.010 provides:

Except as otherwise provided in this
chapter, it is unlawful for a person to

-2-



When such possession is for the purpose of sale, AS 17.12.110(b) (1)
provides that the offender is guilty of a felony, punishable
"for the first offense, by imprisonment for not more than 25
years, or by a fine of not more than $20,000, or by both."
On April 5, 1976, an Anchorage grand jury returned an indict-
ment charging Schmid with possession of marijuana for the
purpose of sale.
Following his arraignment in superior court,
Schmid entered a plea of not guilty. Thereafter, on October 12,'

1976, he changed his plea to guilty. The change of plea

1. Cont'd

manufacture, compound, counterfeit, pos-
sess, have under his control, sell, pre-
scribe, administer, dispense, give, barter,
supply or distribute in any manner, a de-
pressant, hallucinogenic or stimulant drug.

AS 17.12.150 provides in part:
In this chapter

- - - -

(3) 'depressant, hallucinogenic or stimu-
lant drug' means:
(A) cannabis

(4) 'cannabis' includes all parts of the
plant Cannabis Sativa L., whether growing or
not; the seeds of this plant; the resin ex-

'~ tracted from any part of this plant; and every
compound, manufacture, salt, derivative, mix-
ture, or preparation of this plant, its seeds,
or resin;
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occurred immediately after an off the record, in-chambers
conference attended by Judge Buckalew, Schmid, Richard G.
Lindsley, Schmid's attorney, and Assistant District Attorney
Michael J. Keenan.

The absence of a verbatim transcript hampers our
ability to determine exactly what took place in Judge Buckalew's
chambers. However, the following facts are not in serious
dispute: after being advised of certain mitigating factors
including the fact that Schmid was a second year law student
with no prior criminal record, Judge Buckalew indicated to
the defendant that if he changed his plea he could probably
expect a maximum sentence of 90 days incarceration, to be
served sb as not to conflict with Schmid's law school classes,
and that the judge would consider a deferred imposition of
sentence.2 Schmid was cautioned by Judge Buckalew that such

a favorable disposition was dependent on a variety of factors,

and that 1f after receiving a presentence report any additional

2. AS 12.55.085(a) provides:

If it appears that there are circumstances
in mitigation of the punishment, or that the
ends of justice will be served, the court may,
in its discretion, suspend the imposition
of sentence and may direct that the suspension
continue for a period of time, not exceeding
the maximum term of sentence which may be
imposed, and upon the terms and conditions
which the court determines, and shall place
the person on probation, under the charge
and supervision of the probation officer of
the court during the suspension.

-4-
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information indicated a more severe sentence was demanded,
he would so advise Schmid and afford him an opportunity to
withdraw his guilty plea.

Upon conclusion of the in-chambers conference, the
parties immediately removed themselves to the courtroom
where Judge Buckalew, in open court, restated his intentions
with regard to sentencing and advised the defendant of the
various rights he would give up by changing his plea.

Schmid thereupon withdrew his not guilty plea and entered a
plea of guilty. The prosecutor objected to the court's
involvement in open court.

Contending this procedure objectionable, the State
of Alaska petitioned this court for a writ of prohibition.

The gist of the state's argument is that Judge
Buckalew improperly made himself a party to the process
commonly known as "plea bargaining." Plea bargaining between
prosecution and defense, while a recognized and accepted
practice in many parts of the United States, is contrary to
present policies of the Alaska Department of Law, as estab-

3
lished by the Attorney General.

3. State v. Carlson, 555 P.2d 269, 273 n.4
(Alaska 1976) (concurring opinion) :

Since August of 1975 the Attorney
General has instituted a policy which
purports, in its general outlines, to
prohibit all state prosecutors from
sentence bargaining and also, for the
most part, charge bargaining.

-5—
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On October 15, 1976, three days after the above
described conference and change of plea, we rendered our

decision in State v. Carlson, 555 P.2d 269 (Alaska 1976). In

that case we held that the superior court could not accept a
plea of guilty to a reduced charge over the state's objection
where a defendant charged with murder sought to plead guilty
to the lesser included offense of manslaughter. On the
application of the state, we issued a writ of prohibition
ordering the superior court not to accept the plea. Our
decision was based in part on the fact that the trial judge
had engaged in plea bargaining. We said:
We are also concerned that a judge's

involvement as a plea negotiator would

detract from the judge's neutrality, and

would present a danger of unintentional

coercion of defendants who could only

view with concern the judge's participa-

tion as a state agent in the negotiating
process. (citation omitted)

3. Cont'd

"It is important to note that the issue in this case is

not the propriety of the trial court approving or disap-
proving an agreement reached by the parties, but, instead,_
involves a situation where the court has engaged directly in
plea discussions with the defense leading to the entry of a

guilty plea.

4. 555 P.2d at 272.
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The American Bar Association Standards Relating
Pleas of Guilty § 3.3(a), provides:
Responsibilities of the trial judge.

(a) The trial judge should not parti-
cipate in plea discussions.

In the commentary to that section we find the following
language:

Although it is by no means the pre-
vailing practice, it is not uncommon for
trial judges to participate in plea dis-
cussions and to promise or predict certain
concessions in the event the defendant
pleads guilty. . . .

The standard takes the position that
judicial participation in plea discussions
is undesirable. Compare Informal Opinion
No. 779, ABA Professional Ethics Committee:
'A judge should not be a party to advance
arrangements for the determination of
sentence, whether as a result of a guilty
plea or a finding of guilty based on
proof.' 51 A.B.A.J. 444 (1965) .

There are a number c¢f valid reasons
for keeping the trial judge out of plea
discussions, including the following:

(1) judicial participation in the dis-
cussions can create the impression in the
nind of the defendant that he would not
receive a fair trial were he to go to
trial before this judge; (2) juvdicial
participation in the discussions makes
it difficult for the judge objectively
to determine the voluntariness of the
plea when it is offered; (3) judicial
participation to the extent of promising
a certain sentence is inconsistent with
the theory behind the use of the pre-
sentence investigation report; and (4)
the risk of not going alcng with the
dispesition apparently Aesired by the
judge may seem sO great to the defendant
that he will be induced to plead guilty
even if innocent. (citation omitted)

5. ABA Standards Relating to Pleas of Guilty
§ 3.3(a), Commentary at 72-73 (1968).

-7~
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Such reasoning persuaded the United States Court
of Appeals, Second Circuit, to issue a writ of mandamus
requiring a federal district court judge to refrain from
communicating, directly or indirectly, to a criminal de-
fendant, prior to the entry of a plea of guilty, the sen-
tence that he would impose if such a plea was subsequently

submitted. In that case, United States v. Werker, 535 F.2d

198 (2d. Cir. 1976), the court rested its decision on an
express provision found in Rule 1l(e), Fed. R. Crim. P.,
prohibiting judicial participation in plea bargaining, but
made clear that even in the absence of such a provision the
result would have been the same, saying:

Even apart from the mandate of Rule 11,
our duty to exercise a supervisory power
over the administration of criminal jus-
tice in this circuit impels us to enjoin
any such premature communication. Every
consideration regarding the proper and
just disposition of criminal cases teaches
that the [trial judge's] intended com-
munication to counsel for [defendant] of
a proposed sentence in the event of a
guilty plea at this pretrial stage would
constitute a premature interference with
the normal prosecution of the case which
in all probability would render the fair
and expeditious disposition of the charges
more difficult and uncertain.

In Carlson, supra, we took a similar position, after noting

the absence of an express prohibition in our own rules of

6. 535 F.2d at 203.
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criminal procedure, saying:

We recognize that the only substan-
tial difference between Alaska Criminal
Rule 11(e) (1) and the Federal criminal
rule of the same number is that the fed-
eral rule contains the explicit prohibi-
tion against judicial participation in
bargaining while the Alaska rule does not.
The policies we have discussed persuade
us that this_difference should not be
dispositive.

The court, in Werker, supra, also expressed its

concern for the public interest involved, saying:

Rule 11 [of the Federal Rules of
Criminal Procedure]l implicitly recog-
nizes that participation in the plea
bargaining process depreciates the
image of the trial judge that is ne-
cessary to public confidence in the
impartial and objective administration
of criminal justice. As a result of
his participation, the judge is no
longer a judicial officer or a neutral
arbiter. Rather, he becomes or seems to
become an advocate for the resolution he
has suggested to the defendant.

We agree.
The foregoing considerations persuade us to now
grant the petition and to hold that hLenceforth Alaska's

trial judges shall be totally barred from engaging in either

9
charge or sentencing bargaining. Accordingly, we direct
7. 555 P.2d at 272 n.5.
8. 535 F.2d at 203.
9. This position is supported by the majority

opinion in State v. Carlson, 555 P.2d at 272 and was specifi-
cally urged by Justice Rabinowitz, joined by Chief Justice
Boochever, in his concurring opinion in that case, 555 P.2d
at 274.

-9 .-
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that a writ of prohibition issue enjoining the Honorable
Seaborn J. Buckalew from passing sentence on the defendant
below. The case is remanded to the superior court with
instructions to the presiding judge to immediately assign
the matter to another trial judge. The defendant, prior to
any further proceedings in the superior court, shall be
given an opportunity to withdraw his plea of guilty.

By our holding we do not intend aﬁg criticism of

Judge Buckalew or his actions in this case. Prior to our

decision in Carlson, supra, there was nothing in the pub-

lished opinions of this court or any of our rules of criminal
procedure to suggest that such conduct by a trial judge
would be considered improper. As already noted, our deci-
sion in Carlson was not rendered until three days after the
events giving rise to the petition in the instant éase. We
are confident that Judge Buckalew was acting entirely in
good faith and with genuine concern for the just and expedi-
tious resolution of criminal cases.

We are compelled to discuss one further issue. As
noted earlier in this opinion, the conference in Judge
Buckalew's chambers was not electronically recorded. The

absence of a record presents grave problems when it becomes

10. Nor should our decision in any way be construed
as commenting on the appropriateness of the sentence the trial

court indicated it would impose.

-10-
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necessary, as it did in this case, to reconstruct the events
that occurred in the court below. We therefore take this
opportunity to call to the attention of the trial bench and
bap the following provisions of the Alaska Rules Governing
the Administration of All Courts.

Rule 25 provides:

So far as practicable, all judicial
business involving the trial of causes
and conferences with members of the

Bar or litigants shall be transacted
in open court. (emphasis added)

Rule 47 (a) provides:

Electronic recording eguipment shall
be installed in all courts for the pur-
pose of recording all proceedings required
by rule or law to be recorded. Such
electronic recordings shall constitute
the official court record. It shall
be the responsibility of each judge or
magistrate to reguire that the electronic
recording equipment in his court be oper-
ated only by qualified personnel in such
manner and under such conditions as to
insure the production of a readable record-
of all proceedings.

We recognize that it is a common practice in the
trial courts fo conduct informal conferences in chambers.
So long as all parties are in attendance or adequately
represented, so as to avoid improper ex parte communications,
there is nothing wrong with this practice. It has the
advantage of allowing many of the routire matters surrounding
any case to be disposed of quickly in a relaxed setting, and
promotes the efficient use of court facilities by leaving

courtrooms available for ongoing trials and other proceedings

-11-
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where more formality is required. Nevertheless, in most
cases a record should be made of such conferences.

REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH

THIS OPINION.

-12-
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CONNOR, Justice, dissenting.

I respectfully dissent. I do not believe that the

rationale of our recent decision in State v. Carlson, 555 P.2d

269 (Alaska 1976), requires us to extend its holding to the
significantly different facts of this case.

In Carlson, the proposed disposition was the result
of two-party negotiations between the defendant and the trial
judge, after the prosecutor had refused to accept the defendant's
offer. The proposed disposition included a plea of guilty to
a lesser offense included in the one which the prosecutor had
charged.

We held that form of bargaiﬁ impermissible for two
reasons. First, the judge's reduction of the charge without
the consent of the prosecutor constituted an invasion of the
prosecutorial function of charging defendants, and hence a vio-
lation of the constitutional principle of separation of power. .
555 P.2d at 271-72 and n.3. Second, we were concerned with
possible unintended coercion of the defendant when the judge
who will try him if he does not plead guilty acts essentially
as the surrogate of the prosecution in the bargaining process.

Id. at 272.

The circumstances of the instant case are significantly
1/

different.  No "plea bargaining"” in the usual sense of that

1/ I concur in my colleagues' comments concerning the practice
of holding hearings off the recorxd.

-13-
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term took place, with either the judge or the prosecutor.
The defendant did not go to the judge with an offer which
the prosecutor had refused to accept. Instead, Judge Buckalew
informed the defendant of the type of sentence he could expect
if he decided to plead guilty to the charged offense, contin-
gent upon the presentence report not revealing additicnal
information adverse to the defendant.

This judicial participation in no way concerned the
charging function. I view it as an exercise of the judicial
function of disposing of cases.g/ Hence separation of powers

considerations do not support a decision that the trial judge's

conduct here was improper.

2/ The dictum in Public Defender Agency v. Superior Court, 534
P.2d 947, 950 (Alaska 1975), that the disposition of cases is

an executive function refers, at most, to the discretion of the
prosecutor to dismiss pending criminal cases. Read in light

of the authorities cited to support it, it does not support an
extension of the Carlson holding, which relied on Public Defender,
to the instant case.

In Carlson itself we said,

" {A]llthough the court may judicially
determine the disposition of a charge
based on the evidence, the law and its
sentencing power, it may not, in effect,
usurp the executive function of choosing
which charge to initiate based on defen-
dant's willingness to plead guilty to a
lesser offense." 555 P.2d at 271-72.

-14-
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Nor do I believe that the other basis of the
Carlson decision, the fear of unintended judicial coercion
of the defendant, supports the state's position in this
case. Judge Buckalew did not give the defendant reason to
believe he was the surrogate of the prosecution. He did not
participate in give-and-take negotiating.

If anything, Judge Buckalew's indication to the
defendant of his tentative sentencing decision enabled the
defendant and his counsel to make a better—informed decision
on whether to plead guilty. One of the consequences of the
rule adopted by the majority is "paradoxically, to deny the
defendant important and relevant information which might be
helpful in choosing a plea. Such a rule enforces the
defendant's .b. . right to plead in the dark." Comment,

Official Inducements to Plead Guilty, 32 U. Chi. L. Rev.

167, 183 (1964).

The general sentencing proclivities of trial
judges are often well known to criminal defense attorneys.
No one suggests that attorneys do not or should not use this
information in advising their clients whether to plead

guilty. See People v. Earegood, 162 N.W.2d 802, 809 (Mich.

App. 1968). Here, Judge Buckalew gave the defendant and his
counsel the benefit of his sentencing attitudes as applied
to the circumstances of this defendant and this crime. 1In

nny view, this has more in common with attorneys' generalized

-15-
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knowledge of judges' sentencing standards than with the
negotiated disposition which we held improper in the Carlson

case. See D. Newman, Conviction: The Determination of

Guilt or Innocence Without Trial 48, 92-94 (1966) ; Note,

Guilty Plea Bargaining, 112 U. Pa. L. Rev. 865, 893 (1964).

I have serious doubts whether it is a wise response
to the much-maligned practice of "plea bargaining" to require
that it occur, if at all, away from ongoing judicial scrutiny.

See generally Enker, Perspectives on Plea Bargaining, in Pres.

Comm. on Law Enforcement & the Adm. of Justice, Task Force
Report: The Courts 108, 110-12, 117-18 (1967); Note, Restruc-
turing the Plea Bargain, 82 Yale L.J. 286 (1972). The defendant
may feel as much, or more, coercion from the prosecutor during
bargaining as from a judge. Note, supra, 82 Yale L.J. at 299,
305. See also Note, The Unconstitutionality of Plea Bargaining,
83 Harv. L. Rev. 1387, 1393 (1970).

I agree that trial judges should not engage in the
type of conduct we held improper in Carlson, but disagree with
the conclusion that the trial judge's conduct in this case should
be prohibited. Accordingly, I would deny the writ and other

relief requested by the state.
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APPENDIX 8

CRIMINAL RULES 45

Rule 45. Speedy Trial.

(a) Priorities in Scheduling Criminal Cases. The court shall
provide for placing criminal proceedings upon appropriate cal-
endars. Preference shall be given to criminal proceedings and
the trial of defendants in custody shall be given preference
over other criminal cases. Trial dates in criminal cases in the
superior court shall be set at the time of arraignment, and if
a trial date is thereafter vacated, the trial shall be immediately
set for a date certain.

(b) Speedy Trial Time Limits. A defendant charged with
either a felony or a misdemeanor shall be tried within 120
days from the time set forth in section (¢).

(c) When Time Commences to Run. The time for trial shall
begin running, without demand by the defendant, as follows:

(1) From the date the defendant is arrested, initially ar-
raigned, or from the date the charge (complaint, indictment,
or information) is served upon the defendant, whichever is
first. The arrest, arraignment, or service upon the defendant
of a complaint, indictment, or information, relating to subse-
quent charges arising out of the same conduect, or the refiling
of the original charge, shall not extend the time, unless the
evidence on which the new charge is based was not available
to the prosecution at the time the defendant was either ini-
tially arrested, arraigned, or served with the original charge,
and a showing of due diligence in securing defendant for the
original charges is made by the prosecution; or

(2) If the defendant is to be tried again following a mis-
trial, an order for a new trial, or an appeal or collateral at-
tack, from the date of mistrial, order granting a new trial,
or remand.

(d) Excluded Periods. The following periods shall be ex-
cluded in computing the time for trial:

(1) The period of delay resulting from other proceedings
concerning the defendant, including but not limited to motions
to dismiss or suppress, examinations and hearings on compe-
tency, the period during which the defendant is incompetent
to stand trial, interlocutory appeals, and trial of other charges.
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No pre-trial motion shall be held under advisement for more
than 30 days and any time longer than 30 days shall not be
considered as an excluded period.

(2) The period of delay resulting from an adjowrnment
or continuance granted at the timely request or with the con-
sent of the defendant and his counsel. The court shall grant
such a continuance only if it is satisfied that the postpone-
ment is in the interest of justice, taking into account the pub-
lic interest in the prompt disposition of criminal offenses. A
defendant without counsel shall not be deemed to have con-
sented to a continuance unless he has been advised by the court
of his right to a speedy trial under this rule and of the effect
of his consent.

(3) The period of delay resulting from a continuance
granted at the timely request of the prosecution, if:

(a) The continuance is granted because of the unavail-
ability of evidence material to the state’s case, when the prose-
cuting attorney has exercised due diligence to obtain such evi-
dence and there are reasonable grounds to believe that such
evidence will be available at the later date; or

(b) The continuance is granted to allow the prosecut-
ing attorney in a felony case additional time to prepare the
state’s case and additional time is justified because of the
exceptional complexity of the particular case.

(4) The period of delay resulting from the absence or
unavailability of the defendant. A defendant should be consid-
ered absent whenever his whereabouts are unknown and in
addition he is attempting to avoid apprehension or prosecution
or his whereabouts cannot be determined by due diligence. A
defendant should be considered unavailable whenever his
whereabouts are known but his presence for trial cannot be
obtained or he resists being returned to the state for trial.

(5) A reasonable period of delay when the defendant is
joined for trial with a codefendant as to whom the time for
trial has not run and there is good cause for not granting a
severance. In all other cases, the defendant shall be granted a
severance in order that he may be tried within the time limits
applicable to him.

(6) The period of delay resulting from detention of the
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defendant in another jurisdiction provided the prosecuting at-
torney has been diligent and has made reasonable efforts to
obtain the presence of the defendant for trial. When the
prosecution is unable to obtain the presence of the defen-
dant in detention, and seeks to exclude the period of deten-
tion, the prosecution shall cause a detainer to be filed
with the official having custody of the defendant and re-
quest the official to advise the defendant of the detainer and
to inform the defendant of his rights under this rule.
(7) Other periods of delay for good cause.

(e) Rulings on Motions to Dismiss or Continue. In the
event the court decides any motion brought pursuant to this
rule, either to continue the time for trial or to dismiss the
case, the reasons underlying the decision of the court shall be
set forth in full on the record.

(f) Waiver. Failure of a defendant represented by counsel
to move for dismissal of the charges under these rules prior to
plea of guilty or trial shall constitute waiver of his rights un-
der this rule.

(g) Absolute Discharge. If a defendant is not brought to
trial before the running of the time for trial, as extended by
excluded periods, the court upon motion of the defendant shall
dismiss the charge with prejudice. Such discharge bars prose-
cution for the offense charged and for any other lesser in-
cluded offense within the offense charged. (Amended by Su-
preme Court Order 131 effective September 1, 1971; by Su-
preme Court Order 151 on March 9, 1972, nunc pro tunc as of
September 1, 1971; by Supreme Court Order 227 effective Jan-
uary 1, 1976; and by Supreme Court Order 240 eifective Feb-
ruary 4. 1976)
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