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Introduction
In 1997, responding to public interest in tort reform and the work of the Governor’s Advisory Task
Force on Civil Justice,1 the legislature passed tort reform legislation. One part of the legislation
responded to the Task Force’s recommendation that the Alaska Judicial Council report on closed civil
cases, using data from forms completed by attorneys and parties in the cases.2 The Council made a
preliminary report in February 2000 on the limited data collected between September 1997 and May
31, 1999.3 The present report summarizes the findings from the data reported to the Council from June
1, 1999 through December 1, 2000, and from data collected from court case files in various locations.
Included with this report are recommendations for future data collection and changes to the legislation.

1

Report of the Governor’s Advisory Task Force on Civil Justice Reform, p. 7, Office of the Governor,
December 1996 (hereafter, Civil Justice Reform).
2

Id., pp. 52 -54.

3

An Analysis of Civil Case Data Collected from September 1997 - May 1999, Alaska Judicial Council,
February 2000.
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Chapter I
Background of Report
For over twenty-five years,4 attorneys, legislatures, insurance companies and a variety of other
interests have debated the need to reform the civil justice system. Some groups have argued that
frivolous litigation and excessive jury awards cost the public through higher insurance premiums,
increased health care costs and more expensive products. Others contended that product liability,
health case and malpractice litigation have increased the safety of products, recompensed seriously
injured victims and improved health care. States have legislated a variety of reforms, including caps
on non-economic damages, statutes of limitations and punitive damages.
In 1995-96, Alaska’s legislators adopted a tort reform bill that Governor Knowles vetoed. He
established the Advisory Task Force on Civil Justice Reform to develop a new bill through an open
public process. The Task Force’s goals were:
[To] make the civil liability system more efficient and reduce frivolous
litigation; to provide for fair but not excessive compensation for
injured victims; to lower liability insurance rates; and to provide for
reasonable punitive damages awards to deter practices that harm
innocent Alaskans, without chilling the business environment or
allowing windfall recoveries.5
The Task Force found itself seriously hampered in its work by the lack of information about most tort
cases. Although it studied tort jury verdicts,6 the Task Force noted that most civil cases did not go to
trial. Parties rarely agree to make settlement information public, leaving no way to gauge the effects
of new legislation on litigation. The Task Force concluded that “further information is necessary for
an informed public policy debate on tort reform.”7 The legislature incorporated the Task Force
recommendation into its 1997 legislation, requiring attorneys to provide information to the Judicial
Council and asking the Council to prepare reports periodically.

4

“Letting the Air out of Tort Reform,” ABA Journal, May 1997, p.68. “Enacted in 1975, . . . MICRA
[California’s Medical Injury Compensation Recovery Act] is one of the first so-called ‘tort reforms’ adopted by
any jurisdiction in the United States.”

Page 2

5

Supra, note 1, Civil Justice Reform, p. 6.

6

Id., p. 7 and p. 105, Appendix C.

7

Id., p. 7.
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This introductory chapter presents background on the civil case data project, and discusses limitations
of the data. Chapter II presents the data for the civil cases covered by the legislation. Chapter III
presents the Council’s findings and recommendations.
The report’s appendices include the data collection form used by the Council to capture the data for
this report, the statutory amendment passed by the legislature in 1999 that changed the data collection
process, and the Council’s letter informing attorneys of the changes. Another appendix is the Council’s
earlier study of tort jury verdicts, for ease of comparison with the data and findings from the present
database. Additional appendices include recommended changes.

A.

Purpose of Legislation

The general stated purposes of the legislation included: “(1) encourage the efficiency of the civil
justice system by discouraging frivolous litigation and by decreasing the amount, cost, and complexity
of litigation without diminishing the protection of innocent Alaskans’ rights to reasonable, but not
excessive, compensation for tortious injuries caused by others. . . . ”8 AS 09.68.130 required the
Alaska Judicial Council to collect information concerning the resolution of many types of civil cases.9
Sec. 09.68.130 Collection of settlement information. (a) Except as
provided in (c) of this section, the Alaska Judicial Council shall collect
and evaluate information relating to the compromise or other resolution of
all civil litigation. The information shall be collected on a form developed
by the council for that purpose and must include:
(1) the case name and file number;
(2) a general description of the claims being settled;
(3) if the case is resolved by way of settlement,
(A)
(B)
(C)

8

the gross dollar amount of the settlement;
to whom the settlement was paid;
the dollar amount of advanced costs and attorney fees that
were deducted from the gross dollar amount. 10

Ch. 26, SLA 1997.

9

Ch. 26, Section 32, SLA 1997. Another section of the legislation required the Council to work with the
Court System to develop alternative dispute resolution proposals. The December 1997 report, Report to the
Alaska Legislature: Alternative Dispute Resolution in the Alaska Court System that fulfilled this requirement is
available from the Council and at http://ajc.state.ak.us/Reports/adrframe.htm.
10

AS 09.68.130 is cited in full in Appendix A.
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Part (c) excluded a variety of non-tort civil cases from the information collection requirement. Among
these were all divorce and dissolution cases, children’s cases, domestic violence protective orders,
and probate cases. The requirement applied to attorneys or pro se parties, and to trial court cases and
appellate court cases.
To carry out these provisions, legislators amended Alaska Civil Rule 41(a)11 and Alaska Appellate
Rule 51112 to require the submission of the civil case data when cases were dismissed pursuant to
these rules. The Alaska Supreme Court updated the court rules to reflect the additions. The Court also
added language concerning the effective date of the legislation that limited the reporting requirement
to cases accruing on or after the legislation’s effective date of August 7, 1997.13

11

Ch. 26, Section 41, SLA 1997 added a new subparagraph to Civil Rule 41(a) to provide:
(3) Settlement Information. If a voluntary dismissal under this rule is
the result of compromise or other settlement of the parties, the parties shall
submit to the Alaska Judicial Council the information required under AS
09.68.130. A notice of dismissal made under (1)[a] of this subsection must be
accompanied by a certification signed by or on behalf of the plaintiff that the
information required under AS 09.68.130 has been submitted to the Alaska
Judicial Council. A stipulation of dismissal made under (1)[b] of this
subsection must be accompanied by a certification signed by or on behalf of all
parties who have appeared in the action. The requirements of this paragraph do
not apply to the types of cases listed in AS 09.68.130(c).

12

Ch. 26, Section 46, SLA 1997 added a new paragraph to Appellate Rule 511 to provide:
(e) Settlement Information. If a dismissal under (a) or (b) of this rule
is the result of compromise or other settlement between the parties, the parties
shall submit to the Alaska Judicial Council the information required under AS
09.68.130. A dismissal by agreement under (a) of this rule must be
accompanied by a certification signed by the attorneys of record for all parties
that the information required under AS 09.68.130 has been submitted to the
Alaska Judicial Council. A dismissal by the appellant or petitioner made under
(b) of this rule must be accompanied by a certification signed by the appellant’s
or petitioner’s attorney of record. The requirements of this subsection do not
apply to the types of cases listed in AS 09.68.130(c).

13

Civil Rule 41(a)(3) provided:
(3) Information about the Resolution of Civil Cases. If an action is
voluntarily dismissed under paragraph (a) of this rule, each party or, if a party is
represented by an attorney, the party’s attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted with 30 days after the case is finally resolved as to that party
and on a form specified by the Alaska Judicial Council. The following types of
cases are exempt from this requirement:

Appellate Rule 511(e) now provides:
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B.

1999 Revisions to Legislation

Based on the legislation, the Judicial Council designed and distributed a form to collect the civil case
data. Early experience with the 1997 statute led the Council to recommend several changes which
were adopted by the legislature in 1999.
1. Exclude additional types of cases and include appropriate cases resolved by any
means.

a) The 1999 legislation added administrative appeals, DWI forfeitures and forcible entry and
detainer actions (FEDs) to the list of excluded case types in AS 09.68.130(b). The Legislature
probably did not anticipate needing information about these cases. The cases typically involved
relatively small amounts of money and the information did not help understand the dynamics of civil
litigation. See Appendix B.14
b) The 1997 legislation imposed an affirmative obligation on attorneys and pro se litigants to
submit the information in civil cases that were resolved with certain types of dismissals.15 These
specific types of dismissals constituted only a fraction of the types of cases in which the legislature
was interested. The 1999 amendment resolved this problem, by imposing an express duty on attorneys
and unrepresented litigants to complete and submit the Council’s civil case data form for all civil
litigation not specifically excluded.
2. Limit the time in which to submit forms.

(e) Information about the Resolution of Civil Cases. If a proceeding is
dismissed under paragraph (a) or (b) of this rule, each party or, if a party is
represented by an attorney, the party’s attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted within 30 days after the proceeding is finally resolved as to
that party and on a form specified by the Alaska Judicial Council. The following
types of cases are exempt from this requirement:
14

Several additional types of civil cases probably should be excluded: 1) Habeas corpus petitions under
Civil Rule 86 and post-conviction relief applications under Criminal Rule 35.1. These actions are nominally civil
(and are assigned a civil case number) but are in substance attacks on criminal convictions. 2) Debt, quiet title and
tax foreclosure cases. These tend to be small routine cases (with some exceptions) that are unaffected by any of
the tort reform measures. Continuing to require attorneys and parties send information about most of these cases
creates unneeded work and does not help understand tort litigation.
15

41(a)(3) was amended to require an attorney who was voluntarily dismissing a case to file the form.
Appellate Rule 511(e) was amended to require attorneys to file the form when appellate cases were dismissed
under Rule 511(a) or (b). However, these two situations represent only a small minority of civil cases.

Alaska Judicial Council
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The initial legislation did not set a time frame for filing the civil case information form with the
Judicial Council. The 1999 revisions specified that attorneys and pro se parties had to file the form
in all applicable cases within thirty days after the case was finally resolved.
3. Include all cases resolved after a given date rather than just cases accruing on
or after a specific date.

The 1997 statute’s effective date inadvertently required attorneys and litigants to submit data to the
Council only in cases arising after August 7, 1997. This was the general implementation date for the
tort reform statute. While tying the implementation date to the accrual date of civil actions was logical
for the 98% of the “tort reform” legislation that applied new rules and limitations to bringing and
conducting civil cases, it meant that the Council would only slowly begin receiving data on civil
cases.

C. Judicial Council Changes to Improve Data Collection
After making its first report, the Judicial Council took several steps to increase the responses from
attorneys.
1. The Council redesigned the form, based on its experience during the previous years of data
collection, and on suggestions made by attorneys and others. The form emphasized the types
of cases excluded from the data collection, added space for information about other parties
in the case, and reorganized some of the information requested for clarity and ease of
completion of the form.
2. The Council developed and publicized a system for completing the forms using the Internet,
to make the process more convenient for attorneys and parties. Of the 3,837 forms included
in this report, attorneys sent in 1,043 using the Internet (37%).
3. The Council sent a letter to every member of the Bar,16 describing the 1999 changes to the
legislation, the changes to the forms, the reduced numbers and types of cases for which the
forms needed to be filed, and including a copy of the new form.
4. The Council reviewed each form submitted by an attorney for completeness of the data. If
attorneys had not filled out the form completely (the most common omissions included the type
16
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of attorney fee, rate charged, judgment amount and money to client), the Council sent a letter
to the attorney submitting the form asking for more information. Of the 226 letters sent (some
to one attorney asking for information about several cases), 69% of the attorneys responded
with the information. In many cases, staff called for certain types of information; the response
rate for phone calls was virtually 100%.
5. The Council added new fields to the form that asked respondents to list other parties in the
case. The Council then sent a letter to the other parties in the case if they did not send in their
forms. Of the 274 letters sent to attorneys or parties asking for their forms to complete the case
information, 121 (44%) were returned.
6. During the review of closed court case files for this study, the Council sent letters to attorneys
who were listed in the court case files, but from whom the Council had not received a form
for that case. About 422 letters were sent to attorneys, again with some listing more than one
case in which the attorney had participated. Forty-eight percent of the attorneys receiving those
letters responded by completing the forms sent to them and returning the forms to the Judicial
Council.
Effectiveness of Efforts to Improve Attorney Response Rates - A little fewer than half the attorneys 17

contacted by mail with a request to send in their forms actually completed and returned the forms. If
an attorney already had sent in the form and the Council simply asked for completion of some of the
information, response was better. Sixty-nine percent responded to a letter request, and close to 100%
responded to a phone call. Sometimes, the attorneys noted that although the case had closed, final
arrangements still needed completion. In others, despite a request for more complete information,
attorneys did not always supply it. The Council cannot say with certainty that the improved form
design, ease of filing over the Internet, or follow-up by mail and phone have improved response rates
from attorneys. It does appear that follow-up measures increased responses.

D.

Structure of Database

Data compiled for this report came from 3,837 forms representing 2,951 court cases submitted by
attorneys on paper and via the Internet,18 and from a sample of 875 qualified civil cases closed

17

About 48% of the attorneys identified through collection of data from court cases, and 44% of the
attorneys identified as participating in a case on a form filed by another attorney or party sent back forms.
18

Of 3,837 forms, 1,043 (37%) were sent over the Internet, and 2,794 (63%) were filed on paper forms
with the Judicial Council. Forms for the 2,951 cases came from Anchorage (63%), Fairbanks (12%), Juneau,
Kenai and Palmer (5% each), Bethel and Ketchikan (2% each), and smaller numbers from Nome, Kotzebue, Sitka,

Alaska Judicial Council
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between July 1, 1999 and May 31, 2000 in Anchorage, Fairbanks, Juneau, Bethel, Nome and
Kotzebue.19 The database included information about the types and characteristics of cases submitted;
the amounts of judgments, attorneys’ fees and costs; whether the parties submitting forms were
defendants or plaintiffs, and the use of alternative dispute resolution and trials to dispose of cases.
1. Types of cases for which Attorneys Sent in Forms

Generally, the cases reviewed for this study probably corresponded to about 4% of the district court
cases and 6% of the superior court cases disposed of by the courts in FY’99. “Other” civil cases of
the types for which data were collected for this report constituted about 12% of district court cases
statewide in FY’99 and 19% of superior court cases.20 The legislatively required cases included only
an estimated one-third of the “Other” civil cases shown in the court system’s report. Many common
offenses such as FED (forcible entry and detainer), administrative appeals, DWI forfeitures, and
others were excluded. Thus, although the cases included in this study receive a great deal of attention,
they form a numerically small proportion of the court’s total caseload.
Attorneys tended to send in forms for tort cases, real estate, and employment cases at
disproportionately high rates, when the Judicial Council’s database is compared to court case filings
for a comparable period. They sent relatively fewer forms for debt, other civil and other contract or
business cases. Overall, the types of cases for which attorneys sent forms to the Council probably
reflect the types of cases in which the legislature was most interested when it created the reporting
requirement.

Barrow, Cordova, Petersburg, Dillingham, Glennallen, Homer, Kodiak, Naknek, Valdez, Seward, Tok and Healy.
19

The Council asked the court to provide a list of all civil trials in these case types to compare to the tort
trial verdict study completed in 1996 (see Appendix D). Based on the court’s list of trials, the Council reviewed
case files for all of the trials, tort and non-tort, bench and jury. A total of 127 trials was found.
20

Page 8

Alaska Court System: 2000 Annual Report, pages S-21 and S-47.
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2. Limitations of Court Case File Data Collection

Court case files came from Anchorage, Fairbanks, Juneau, Bethel, Nome and Kotzebue. In Anchorage,
staff reviewed all trials, and a random selection of qualified cases without trials. Staff also reviewed
all Juneau and Fairbanks trials, and recorded data from selected qualified cases.21 Nome, Kotzebue
and Bethel had few enough cases that staff reviewed all cases during the July 1, 1999 to May 31,
2000 period.
The court case file analysis is limited by the fact that court case files often contained half a dozen
forms, a notice of dismissal and little else; and by the fact that attorneys did not submit case
information forms to the Judicial Council for many of the court case files reviewed. In order for the
case to be closed, the court rule required attorneys to file a certification that they had, or would within
30 days, send the required information to the Judicial Council. For 268 of the 875 court cases (31%),
the only information available came from the court case file because none of the attorneys in the case
submitted a form. 22 For 607 of the 875 court cases reviewed, attorneys submitted a total of 950 forms.
The great majority of cases had two or more attorneys 23 so the Council probably should have received
at least 1,750 forms for these 875 cases. One hundred and seventy-two court case files, or 20%, had
forms filed by all attorneys in the case.
In 71 court case files reviewed (about 2%), attorneys stated in the case file that the rule did not require
them to file the information although in all of the cases the court rule required it. These statements
probably stemmed from misunderstandings about the scope of the requirement after the legislature
broadened it in 1999. In about half (46%) of the cases one or both of the attorneys signed a form
certifying that they had filed or would file the information. In the remaining 52% of the cases, the case
file did not contain a certification at the time Council staff reviewed it. Even without a certification
in the case file, one or more of the attorneys actually did send the Judicial Council forms in the
majority of these court cases (although perhaps only in response to a contact by the Council).

21

Selected cases included all torts, real estate, delinquent taxes, employment and some other civil and
other business disputes.
22

Letters were sent to each of the attorneys of record in the 875 cases if their forms were not already in
the Council’s database, notifying them of the Council’s review of cases and asking them to submit the information
about the case. Of the 875 cases, even with this follow-up, 268 have no corresponding attorney forms (31%), 298
have one attorney form (34%), 281 have two attorney forms, 22 have three attorney forms, and 6 have four
attorney forms. These figures suggest that with the follow up letter and occasionally, phone calls, as many as half
the attorneys in the state may be complying at least partially with the statutory requirement.
23

Twenty-four plaintiffs and ten defendants who filed forms identified themselves as pro se litigants.

Alaska Judicial Council
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Chapter II
Civil Case Data
A.

Characteristics of Cases
1. Types of Cases Included

This analysis included 2,951 civil cases received by the Council or closed between the dates of
June 1, 1999 and December 1, 2000.24 Types of cases in the database included debt (17%), other civil
and other business disputes (16%), personal injuries (43% total: auto 28%, premises 6%, product and
other 9%) and several smaller groups including malpractice (3%), property damage (7%), real estate
(7%), delinquent taxes (3%) and employment (4%).

Case Types
Delinquent
Sales/Property Tax
Real Estate

Malpractice

Employment
PI Auto
Other Civil
Other Business
PI Product/Other
Debt

PI Premises
Property Damage

Most (81%) of the cases in the court case database had only one plaintiff. Another 15% had two
plaintiffs, and only 4% of the cases had three or more plaintiffs. In contrast, 13% of the cases in the
24

As noted above, the data come from 3,837 forms submitted by attorneys on paper or the Internet and
from 875 selected court case files from several locations throughout Alaska. For 268 of the 2,951 unique cases
reported here the only information came from the court case file because none of the attorneys in the case filed
forms with the Judicial Council. Of the court cases used, 238 came from district court and 587 cases came from
superior court.
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court file database had three or more defendants. About two-thirds (66%) had one defendant and 21%
had two defendants.
2. Location of Cases in State

The majority (62%) of the cases included in the 2,951 cases analyzed came from Anchorage. The next
largest group of cases were sent in from (or involved court case files in) Fairbanks (14%). Smaller
percentages came from Juneau (5%), Kenai and Palmer (4% each), Bethel (2.5%) and Ketchikan
(2%). One percent or less of the cases came from fifteen other court locations throughout the state.25
3. Relief sought in complaint

Most parties filing cases included in this report sought compensation for actual damages (91%).
Smaller numbers asked for compensation for non-economic damages (45%) and punitive damages
(17%). Most parties asked for attorneys’ fees and costs (80%) and a few requested injunctive relief
(6%). A party could have requested more than one type of relief, so percentages do not add to 100%.
4. Time to Disposition, Time in Court

Parties disposed of about half the cases (45%) between 61 and 360 days (about two to twelve
months), with 10% disposed of in one to sixty days and 45% taking more than 360 days.26 The length
of time to disposition of the case correlated significantly with the amount of the judgment. Most (80%)
of the cases with judgments of $500,000 or more required more than 360 days to complete. The
correlation was not symmetrical. Many cases that resulted in smaller judgments took longer also.27
Twenty percent of cases with judgments less than $1,000 took 361 days or more, and 38% of them
took 181 days or more. Nearly one-third (32%) of the cases with judgments between $1,000 and

25

The Court System’s 2000 Annual Report, supra note 20, p. S-37 shows 2,174 cases of comparable
types filed between July 1, 1999 and June 30, 2000 (superior court only). Of those, 56% were filed in Anchorage,
12% in Fairbanks, 6% each in Kenai and Palmer, 5% in Juneau and 4% each in Ketchikan and Bethel. It appears that
the proportions are roughly similar to the percentages of forms filed for cases in each area, with a few more cases
from Anchorage than might be expected.
26

New time standards for the trial courts, adopted by the supreme court on February 17, 2000 call for
having 75% of all civil cases resolved in 365 days. These data suggest that at least 55% of the types of civil cases
appearing in this data base had been disposed of within that time frame. The time standards apply to the most
routine civil cases and the most complex. Many of the case types discussed in this report tend to fall toward the
more complex end of the spectrum, accounting in part for the longer times required to disposition.
27

Some of the cases with smaller judgments or no judgment amount that took longer times to disposition
may be cases in which defendants prevailed; others may reflect cases involving smaller amounts at issue that were
lengthy for other reasons.
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$4,999 took 361 days or more, as did 44% of the cases between $5,000 and $19,999. A majority of
all cases with amounts of $20,000 or more took 361 days or more to complete.
Time to disposition also correlated significantly with the type of case. The fastest cases were
delinquent tax cases, 81% of which ended within 120 days. Debt cases also moved quickly, with 74%
closing within the 1 to 360 day time frame. Real estate (64%), property damage (60%), other civil
(58%) and other business (53%) all had a majority of the cases resolved within 360 days. Slowest
were malpractice (72% took 361 days or more), personal injury or other product liability, personal
injury premises and employment ( 64% to 65% of each took 361 days or more), and personal injury
auto (51% took 361 days or more).
For the court case files used in the analysis, staff compiled data on the number of days that the parties
spent in court. Any appearance in court counted as one day; total days in court equals the total number
of dates on which the parties spent any amount of time in court. Although the majority of cases (58%)
showed no time spent by the parties in court, judges still may have had significant responsibilities for
motion decisions and other case review. The time available for data collection did not permit any
assessment of how much time judges spent on cases off the bench. About equal numbers spent one day
in court (19%) or two to five days (18%). The remainder (5%) spent six or more days. This data may
help the court understand how judges’ time is spent in the types of cases covered by this report.
5. How cases ended

Most persons filing forms, and most case files, showed that the case ended with a settlement (66%).
Parties described 18% as “dismissed.” Sixteen percent showed some type of judgment (including
trials, dispositive motions, and defaults).
Among the 875 court case files, the largest number ended with a stipulation to dismiss (55%). An
almost equal number ended with a default judgment (13%) or a judgment (12%). Smaller numbers
recorded a plaintiff dismissal (10%) or a court dismissal (7%). Other events showing as disposition
of the case included satisfaction of judgment, confession or consent judgment, and findings of fact.
The database included 64 bench trials and 63 jury trials. Even if the case went to trial, the final
disposition came about from settlement or dismissal in some cases. Of the jury trials, 37% (N=23)
ended with a settlement following the jury verdict, and 6% (N=4) were dismissed. Of the bench trials,
19% (N=12) settled following the verdict and 8% (N=5) ended with dismissal. A separate section
of this report discusses tried cases.
6. Use of Alternative Dispute Resolution

Page 12
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a) Type of ADR Used

More persons noted that they used mediation (9%) than other types of ADR. Settlement conferences
occurred in 7% of the cases, early neutral evaluation in 2% and arbitration in .6% (N=19) cases.
Persons filing forms could have reported more than one form of ADR, so the percentages cannot be
added. Use of ADR in a case did not necessarily settle or dispose of the case, and did not preclude
the occurrence of a trial. A separate question on the form asked whether the ADR used actually
resolved the case; in 10% of the cases (N = 296), the answer was “yes.”
b) Types of Cases Using ADR

The cases with a greater chance of ending because the parties used ADR differed significantly from
other types of cases.28 Cases that ended directly because of ADR tended to be tort cases, particularly
malpractice (19%) and personal injury premises (20%). Personal injury auto (14%), personal injury
other and product liability cases (15%) and employment cases (16%) all had sizable percentages of
cases settling with ADR. In contrast, most real estate (7% ended with ADR), other business (8%),
other civil (6%), property damage (6%) and debt (2%) cases ended in another fashion even if parties
used ADR during the litigation.
Parties chose significantly different types of ADR for different types of cases. Early neutral evaluation
appeared most frequently in personal injury auto cases. It was used in 5% of those cases, and 2% each
of personal injury premises and “other business” types of cases. Settlement conferences appeared most
frequently in personal injury premises cases (14% of them), employment (13%) and personal injury
auto and other business (10% each). Mediation appeared in 21% of malpractice cases, 18% of
personal injury premises cases, 14% of personal injury other or product liability cases, 13% of
personal injury auto cases, and 12% of employment cases.

28

Use of ADR in a case did not necessarily settle or dispose of the case, and did not preclude the
occurrence of a trial.
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c) Size of case related to ADR

The larger the case, as judged by the sum of all attorneys’ fees in the case,29 the more likely the case
was to have been settled using an alternative dispute resolution method. For the smallest cases, those
with total fees of $499 or less, only .4% used ADR. Even with fees between $2,000 to $4,999, only
5% of the cases used ADR. As the sum of the fees in the case increased, the percentage of cases using
ADR increased, to a high of 27% of cases with fees of $50,000 or more having settled using ADR.
This finding was statistically significant. Plaintiffs were more likely than defendants to report that a
case in which they were involved settled because of ADR in the $50,000 or more fee range (38% of
plaintiffs reported this, as compared to 22% of defendants). Overall, defendants were somewhat more
likely to report that a case settled because of ADR than were plaintiffs (18% of defendants, as
compared to 12% of plaintiffs).
Within specific forms of ADR, however, different patterns appeared. For example, early neutral
evaluation was most likely to have been used in cases with attorneys’ fees between $2,000 and $4,999
(consistent with the finding above that it was most likely to have been used in auto personal injury
cases). Defendants’ attorneys reported using early neutral evaluation in the fee ranges between $2,000
and $9,999 about twice as often as plaintiffs’ attorneys.
Settlement conferences followed the general pattern of increasing use with increasing size of the case.
Again, defendants’ attorneys reported engaging in settlement conferences more frequently than did
plaintiffs’ attorneys. Defendants’ attorneys were more likely to have used settlement conferences in
the largest cases with fees ranging upward from $10,000. Plaintiffs’ attorneys reported heaviest use
of settlement conferences in cases with fees ranging between $5,000 and $9,999, with slightly less use
for the larger cases.
Mediation was most heavily used in the largest cases. Of the cases in which mediation occurred, 31%
had an attorneys’ fees sum of $50,000 or more. Defendants’ attorneys reported using mediation in 32%
of the largest cases; plaintiffs’ attorneys said they had used it in 40% of the largest cases. For cases
with fees ranging between $5,000 and $49,999, defendants’ attorneys were slightly more likely to
have used mediation than were plaintiffs’ attorneys.
Looking at judgment amounts and use of ADR, the same pattern is emphasized even more strongly.
Of the cases in which mediation was used, 41% had judgment amounts of $500,000 or greater, and
29

Both plaintiffs’ and defendants’ attorneys fees were added together to indicate the size of the case. This
measure is useful because some complex cases may have ended without any significant amount of money paid to
either party. If only one party/attorney had sent in the form, those attorneys’ fees were used to indicate the size of
the case.
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29 had awards between $100,000 and $499,999. Settlement conferences did show a different pattern,
with most frequent use at the $20,000 to $49,999 range. Early neutral evaluation did not appear to
have been used in cases with judgments of $500,000 or more, and its use was spread fairly evenly
among the categories between $5,000 and $499,999.

B.

Characteristics of Judgments
1. Amount of Judgment

Judgment (which includes settlements, default judgments, dispositive motions and trial verdicts )
amounts ranged from zero, to 75 cases with judgment amounts of $500,000 or more. Thirty-two
judgments exceeded one million dollars. Some of these came about through settlement, others after
trials. For 20% of the forms (N=597), the judgment amount30 was missing or shown as $0.00. The data
supplied did not allow the analysis to distinguish accurately between cases with a settlement amount
of $0.00 and those for which attorneys supplied no information. As a result, this section of the analysis
looks only at cases with a settlement of $1 or more.
Of the forms that showed a dollar amount for judgment, 56% were less than $20,000, and 75% were
less than $50,000.31 The amounts suggest that judges and juries and parties actually resolved most
cases for amounts well under the district court jurisdictional limits, even though many of the cases
were resolved in the superior court.
a) Plaintiffs’ Attorneys’ Cases

The data were analyzed by the amount of the judgment, type of attorney, and the type of fee
arrangement. Of the 984 forms filed by plaintiffs’ attorneys who charged a contingent fee and whose
client received some amount of money, about one-third (35%) received a total judgment (before the
deduction of fees, costs, and any subrogated amounts32) of $50,000 or more. A majority of the clients

30

The form asked for judgment amounts to be shown in two different locations, on page one and page two.
Because an amount was shown more consistently on page one, the data used throughout the report comes from that
page. See Appendix E for a copy of the form on which attorneys submitted judgment information.
31

This section of the analysis includes all cases in the database - jury and bench trial verdicts that were the
final judgment (N=82, or about 3% of the judgments), defaults, and dispositive motions along with settled and
dismissed cases for which information was available.
32

The legislation mandating data collection did not address the issue of subrogation. The Council’s forms
did not ask for information about subrogation and the data do not allow any analysis. Some attorneys accounted for
subrogation by showing a smaller amount to the client than would have been expected after deduction of fees and
costs. Most did not account for it, even if the client had to pay part or all of the judgment to the insurance company
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in this category (58%) received at least $20,000. In contrast, clients of plaintiffs’ attorneys charging
hourly fees (N=549) were more likely to have received amounts less than $20,000 (69%). This agrees
with other findings that plaintiffs in non-contingent fee arrangements often may be businesses filing
relatively routine types of small business, debt and tax cases.33 Most plaintiffs’ attorneys who
characterized themselves as representing state or local governments also could be described this way.
Two-thirds (67%) of the judgments received by their clients were less than $5,000. All of the sixteen
plaintiffs who described themselves as pro se had judgment amounts of less than $19,999.
b) Defendants’ Attorneys’ Cases

A total of 1,470 forms from defendants’ attorneys and seven pro se defendants showed different
patterns.34 Most of the defendants either charged an hourly fee (82%) or were state/local counsel (4%)
or in-house counsel (10%). About equal percentages of these three types of defendants’ fee
arrangements were associated with judgments of $50,000 or greater (33% for hourly, 35% for
state/local and 32% for in-house). State/local attorneys appeared to work with smaller case amounts
at the low end of the continuum, with 21% of their cases in the $1 to $4,999 range, as compared to
13% of the cases handled by defendants’ attorneys with an hourly fee and 12% of cases handled by
defendants’ attorneys who were in-house.
2. Tort and Non-tort Judgments

The analysis divided cases into tort (60% of the 2,354 cases with judgments of $1 or more)35 and nontort cases (40% of the same group).36 Significantly more non-tort cases had small judgment amounts,
of less than $5,000. Forty-four percent of the non-tort cases had small judgment amounts as compared
to 13% of the tort cases. At the upper end, 4% of the tort cases had judgments of $500,000 or more

to reimburse money paid out by the company. Because the forms did not ask for the information and attorneys
recorded it differently, the report cannot make any findings about the role of subrogation in settlements.
33

About 10% of the forms filed in the study appeared to come from defendants who could be identified as
businesses. About 7% came from plaintiffs who could be identified as businesses.
34

All seven of the pro se defendants were involved in cases with judgments between $1,000 and $19,999.

35

The tort cases were further divided into those cases with information collected from the court case
files and those whose information came only from the mailed/Internet forms submitted by attorneys. One
hypothesis was that attorneys would be more likely to file or not file forms, depending on the size of the case. This
hypothesis proved incorrect. There was no difference, by size of judgment, in the cases collected from the sample
of court cases and those with information supplied by attorneys. This finding suggests that attorneys do not look at
the size of the case in deciding whether to file or not file the required case information forms with the Judicial
Council.
36
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as compared to 2% of the non-tort cases. Just over half (56%) of the torts with a judgment amount
resulted in judgments of $20,000 or more, but only 26% of the non-tort cases. The substantial majority
of the cases in this database with judgments of $5,000 or more were tort cases.
The tort cases were further divided into those cases with information collected from the court case
files and those whose information came only from the mailed/Internet forms submitted by attorneys.
One hypothesis was that attorneys would be more likely to file or not file forms, depending on the size
of the case. This hypothesis proved incorrect. There was no difference, by size of judgment, in the
cases collected from a random sample of court cases and those with information supplied by attorneys.
This finding suggests that attorneys do not look at the size of the case in deciding whether to file or not
file the required case information forms with the Judicial Council.
3. Liability Insurance to Cover Judgment

The form asked parties to record the percent of the judgment that liability insurance covered. Many
forms (65%) did not enter the information or entered zero. Of the forms that said that liability
insurance covered a percentage of the judgment, almost all (98%, N = 1,013) said that it covered
100%. Many cases in which insurance covered some percentage of the judgment were personal injury
automobile cases (63%). Smaller percentages of the cases covered by liability insurance were
personal injury product and other types of personal injury cases (11%), personal injury premises cases
(12%) and property damage cases (4%).
A few types of cases were more likely than others to have liability coverage. Most -- 78%-- of
personal injury auto cases had liability coverage, virtually all of which was 100% coverage. Personal
injury premises cases also were very likely to have coverage -- 67% did. None of the other case types
had a majority of the cases covered by liability insurance. Personal injury “other” or product liability
cases were covered 43% of the time. Forty percent of the malpractice cases fell in the category of
insured, as did 22% of the property damage cases. Of other types of cases, only 3% (debt) to 11%
(employment) were insured.37
Not all attorneys provided the information about insurance, and the form did not permit a firm
distinction between those who meant that the case had zero liability insurance involved and those who

37

A study of California trials showed slightly different results, with most tried malpractice cases having
100% coverage from liability insurance. The present study did not have enough tried malpractice cases to draw
accurate conclusions about the chances that tried malpractice cases would be more likely to have 100% liability
insurance than those ended by other means. A reasonable hypothesis would be that defendants with 100% liability
insurance might be more likely to go to trial than defendants with lesser coverage. Gross and Syverud, "Don't Try:
Civil Jury Verdicts in a System Geared to Settlement," 44 UCLA LAW REVIEW 1 (1996).
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did not provide the information. If only one party filed the form, it is possible that the party did not
have the information. It is likely that more parties had liability insurance, particularly for some types
of personal injury cases than these data show. However, there is no reason to think that the proportions
shown here are incorrect. In other words, it appears likely that most personal injury auto cases had
liability insurance, and most debt and business cases did not. 38
The study also looked at the types of cases that went to trial and whether tried cases had 100%
liability insurance, to test the hypothesis that parties would be more likely to go to trial if liability
insurance covered 100% of the judgment.39 Although the study relied on self-reported data from
attorneys, the analysis may provide some information about types of cases with liability insurance in
the trial courts.
The analysis showed that six malpractice cases (of 83) went to trial. Three of the five cases (60%)
that went to jury trial had 100% liability insurance; the other two and the bench trial either had less
than 100% insurance or did not provide the information. 40 Twenty-one personal injury auto cases went
to trial, twenty before juries. Of those 20, 12 (60%) had 100% liability insurance.41 Only four of the
14 personal injury “other” or product liability cases that went to jury trial appeared to have 100%
liability insurance, and smaller percentages of other types of cases. Although the malpractice and
personal injury auto information appears to resemble the data available in the California study, which
showed fairly high rates of 100% liability insurance for most personal injury and malpractice cases,
the lack of correspondence with the remaining Alaska case types suggests that the Alaska data are not
complete enough to draw firm conclusions. In categories other than personal injury and malpractice,
most cases lacked 100% liability insurance, a finding consistent with the California study. 42
38

UCLA, id. p. 22. The California study found that cases going to trial showed a pattern similar to the
Alaska pattern for all cases, with two thirds or more of the personal injury cases having full coverage and most
other types of tried cases have partial or no liability insurance.
39

The UCLA LAW REVIEW article, id., p. 26 suggests that parties are more likely to go to trial if their
costs are covered by another source: “In sum, few parties play this game with their own money. On the plaintiff
side, where the vast majority are individuals, attorneys’ fees are almost always contingent . . . On the defendant
side, most are fully insured against any possible verdict, and more have no responsibility for the legal costs of the
defense.” It also suggests that even if insurance does not cover 100% of the damages, it may cover all of the costs
of defending the case. Our data did not include information about who paid the costs of defense in a case.
40

In the California study, id., p. 22, 89% of the medical malpractice verdicts had 100% insurance
coverage. The Alaska data includes all types of malpractice, so differences in case types may account for some of
the difference in likelihood of insurance.
41

This is much closer to the finding of the California study, id., where 67% of vehicular negligence cases
had 100% liability insurance.
42

Only 17% of commercial cases, and 29% of other tort and miscellaneous cases had 100% liability
insurance. Id.
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4. Punitive, non-economic, and declaratory relief awards

Only eight judgments included punitive amounts, although parties requested them in 488 cases (17%).
The amounts awarded for punitive damages in judgments ranged from $15,000 to four amounts more
than $100,000. Three punitive damages cases involved bench trials (awards ranged from $17,500 to
$102,500); four had jury trials (the smallest award in the database, $15,000; and the three largest
awards, ranging from $2,600,000 to $150,000,000).43 Parties in one case with a punitive award used
mediation to settle the case. Three cases involved appeals. The case types with punitive damages
included personal injury (auto), property damage, other civil case and employment.
Nineteen awards included declaratory relief. One hundred and twenty-four judgments included noneconomic damages (4%).
5. Amount of judgment paid to client

The data in this analysis comes from a second database in the report that analyzes data by attorney
rather than case. It includes 3,837 forms and case files. The data about amounts to clients were missing
for 58% of the forms and cases.44 Of the 42% of forms and cases that showed any amount of money
to clients, 11% showed an amount of less than $1,000. About one-quarter (24%) showed that the client
received between $1,000 and $4,999, and 31% showed the client receiving an amount between $5,000
and $19,999. About 3% (N=40) showed clients receiving amounts of $500,000 or more.

43

The information about whether these amounts were upheld after appeals or other post-trial actions was
not available for all cases. The court case file with the $150,000,000 punitive award showed that the case settled
post-judgment for $7.5 million on the record. The case that included punitive damages and settled because of
mediation was a wage and hour case, in which the punitive damages were statutory. The $2.6 million and $8.4
million punitive awards were insurance bad faith cases.
44

The information was either missing or the amount to the client was zero. The data available did not
permit the analysis to distinguish between the two possibilities. As noted above, some attorneys may have
accounted for subrogated amounts by deducting them before showing money to the client; others did not. Because
the form did not ask for information about subrogation specifically, the analysis cannot distinguish these cases
from others.
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6. Prevailing Party

The forms submitted by attorneys did not have a variable asking for information about which party
prevailed. Staff reviewed each form submitted, and the case files from which data were collected and
made a determination about the prevailing party in the case, to the extent possible. For purposes of this
analysis, staff made the assumption that if some sum of money was paid to the client in the settlement,
the plaintiff prevailed. It is understood that the defendant may in fact have prevailed because the
defendant avoided very substantial liability. Or the defendant may have prevailed on all of the main
issues and only paid a small amount on a secondary allegation. The information was not available to
make this determination. In 60% of the cases, the plaintiff clearly prevailed, and in 3% of the cases
it was clear the defendant prevailed. In another 17% of the cases, it appeared that the plaintiff
probably prevailed.
In 393 cases (13% of the 2,951 reviewed), no money was shown in the judgment amount variable, the
court granted no injunctive relief, and nothing else in the information available suggested which party
might have prevailed. In about 1% of the cases, neither prevailed or both parties received money or
other substantial benefits from the judgment. For 5% of the cases that came from the court case files,
no attorney information was available.

C. Characteristics of Attorneys’ Fees and Costs: Types, Hourly Rates,
Case Types
1. Types of Fee Arrangements by Types of Parties

Many attorneys filing forms charged on an hourly basis (55% of all attorneys), whether they served
as plaintiffs’ or defendants’ attorneys. Eighty-one percent of defendants’ attorneys charged this way,
as did 34% of plaintiffs’ attorneys. Fifty percent of plaintiffs’ attorneys charged contingency fees
(28% of all attorneys filing forms). Four percent of all attorneys characterized their fee arrangement
as “state/local government” (5% of the defendants’ attorneys were state/local government attorneys,
as were 3% of the plaintiffs’ attorneys) and 5% said they were in-house counsel (10% of the
defendants’ attorneys were in-house counsel and 1% of plaintiffs’ attorneys (N=15)). Pro se litigants
filed 1% of the forms,45 about 2% of the attorneys had charged a flat fee (1% of the defendants’
attorneys had charged a flat fee), and small percentages did not provide the information or answered

45

Pro se litigants filed forms in a few tort cases, and a handful of employment and real estate cases.
Twelve (35% of the pro se litigants) filed forms in debt cases and 24% in “other civil” cases.
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in other ways.46 The remainder of the cases had information only from the court case file and did not
have information about the fee arrangement,47 or used another fee arrangement, or did not give the
information.
Thirty-four cases were pro se. Twelve of the pro se cases were characterized as debt cases, and eight
as other civil. Three were property damage, and three were other business cases. Ten of the pro se
parties said that they were defendants; twenty-four were plaintiffs.
Plaintiffs’ attorneys who charged hourly fees clustered in debt (35%), other civil (19%), real estate
(16%) and other business (9%) cases. A handful (3%) of plaintiffs’ attorneys represented state and
local governments, mostly in delinquent tax cases, and a smaller number (2%) charged flat fees in debt
or real estate cases. Among defendants’ attorneys, about 5% worked for state and local governments
in other personal injury cases or other civil cases and about 10% served as in-house counsel, mostly
in personal injury auto cases.
2. Amount of Judgment by Type of Fee Arrangement

The analysis considered the relationships between types of fee arrangements (primarily contingent or
hourly), type of party (plaintiff or defendant), and judgment amount (any judgment amount greater than
$0). Plaintiffs with contingent fee arrangements had a higher percentage of judgments in the $20,000
or more ranges (57% of 984 plaintiffs’ cases with contingent fee arrangements). Plaintiffs with hourly
fee arrangements had more cases in the less than $20,000 range (69% of 549 plaintiffs’ cases with
hourly fees). Of the 65 judgments with information from plaintiffs’ attorneys in which the judgment
was $500,000 or more, 50 (77%), had a contingent fee arrangement, and 10 (15%) had an hourly fee
arrangement.48
46

The database included information from 3,837 attorneys regarding the 2,951 cases studied. Information
about attorneys’ fees could have come from one or more parties or attorneys in a case. The previous analysis of
civil case data (1997 - May 1999) limited the discussion of attorneys’ fees by characterizing each case by only
one form (usually only one form per case had been filed). In this analysis, the database is much more complete,
and the analysis of attorneys’ fees shows all of the data collected. This means that neither the attorneys nor the
cases in this part of the analysis are unique. A total of 818 attorneys filed forms with the Council during this
period. Many attorneys filed forms in more than one case, and many cases had forms filed by more than one
attorney.
Plaintiffs or their attorneys filed 2,097 of the forms (55%), defendants or their attorneys filed 1,693
forms (44%) and other/third parties or their attorneys filed 1% of the forms. Plaintiffs appeared more likely to
file forms than did defendants. Of the 2,951 cases in this database, 71% had information from one or more
plaintiffs. Fifty-four per cent had information from one or more defendants.
47

That is, the case was included in the selection of civil case files studied by the Judicial Council and the
attorneys had not provided the civil case data forms to the Council.
48

The other two plaintiffs’ cases of $500,000 or more had other types of fee arrangements.
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3. Amounts of attorneys’ fees

Attorneys provided information about the type of fee arrangement, the rates that they charged, and the
total amount of their fees and costs in each case. The database included information for 1,707
plaintiffs’ attorneys and 1,469 defendants’ attorneys. Only 36 people filing forms characterized
themselves as “other” or “third-party,” almost all charging hourly fees. The following analysis does
not include them.
a) Amount of Fees Charged

About 47% of the attorneys said that they had charged less than $5,000 to handle the case. This is
consistent with the earlier finding that 56% of the judgment amounts were less than $20,000.
Seventeen per cent of the fees fell between $5,000 and $9,999, and 28% of the cases showed fees
between $10,000 and $49,999. Eight per cent of the attorneys said that their fees for the case were
more than $50,000.
b) Rates Charged for Hourly Fees, Generally

Overall, the 2,109 cases in which attorneys charged hourly fees showed fees falling into a welldefined set of ranges. In about 10% of the cases, attorneys charged between $1 and $125 per hour. In
29%, attorneys charged between $126 and $149, and in 22%, $150. In 13%, attorneys charged $151
to $169 per hour, and in 23% of the cases, the attorneys charged $170 or more. Four percent said that
they charged by the hour but did not say how much. Seventy-three percent charged less than $170 per
hour (Figure 1).49
c) Plaintiffs’ Attorneys’ Rates

Over half (55%) of the group of plaintiffs’ attorneys for whom the database contains information about
fee amount charged contingency fees. Nearly two-thirds of them (65%) showed $5,000 or more in
attorneys’ fees. In sharp contrast, just over two-thirds of plaintiffs’ attorneys who charged hourly fees
showed less than $5,000 in total fees. Most attorneys who charged contingency fees handled tort cases,
and most plaintiffs’ attorneys who charged hourly fees handled debt (35%), other

49

In the previous study, 83% of those submitting forms and describing their hourly rates showed a rate of
less than $170/hour. The substantial increase (from 17% of the attorneys filing forms to 27% of the attorneys
filing forms) in the percentage of attorneys charging $170/hour or more filing forms is partially because a very
small number of attorneys charging the higher rates submitted forms in many routine cases. As an added note,
some attorneys charging high hourly rates collected very small amounts of money per case.
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civil or other business (28%) or real estate (16%) cases. Of the plaintiffs’ attorneys showing $50,000
or more in fees, 78% had charged a contingency fee and 20% charged an hourly fee.
i. Contingent Fee as a Percentage of the Judgment

Of the 1,017 attorneys who provided information about contingency fee arrangements, 19% said that
they charged between 1% and 30% of the judgment or settlement amount. Most (68%) charged 31%
to 33%. About 8% charged 34 to 40% of the judgment amount and 5% charged more than 40%.
ii. Types of Contingent Fee Cases

Plaintiffs’ attorneys who used a contingent fee arrangement (50% of all plaintiffs’ attorneys in the
cases analyzed, including some for whom fee amounts were not available) handled mostly tort cases.
Half (50%) of the cases that this group handled were personal injury auto cases, 12% were other
personal injury or products liability cases, 11% were personal injury premises cases, and 6% were
property damage cases. These types of cases together constituted 83% of all cases handled by
plaintiffs’ attorneys under contingent fee arrangements. In addition, 3% were malpractice cases, and
4% were employment cases (some of which probably were torts). These data show that the great
majority of all contingency fee cases are tort cases. The only other significant group of cases was debt
cases, which constituted 10% of the plaintiffs’ contingency fee cases.
iii. Rates for Hourly Fees Charged by Plaintiffs’ Attorneys

About 32% of the plaintiffs’ attorneys in the cases analyzed charged hourly fees and gave information
about the hourly rates charged. The mean (average) rate charged was about $158/hour, and both the
median and mode were $150/hour. Ten percent of plaintiffs’ attorneys charged $125 an hour or less,
and 13% charged between $126 and $149/hour. Nearly one-third had charged $150/hour, and a little
over one-third (37%) had charged $170/hour or more.50 About one-quarter (23%) charged $149/hour
or less.
d) Defendants’ attorneys

Most defendants’ attorneys (91%) who provided information about the amount of the fees charged in
the cases analyzed used an hourly fee as the basis for billing clients. The majority of those charging
an hourly rate (60%) showed total fees of $5,000 or more. The mean (average) rate was $145/hour,
with the median at $145/hour and the mode at $150/hour. Eleven percent of the defendants’ attorneys
50

Caution must be used in interpreting these data. A sizable number of the cases in which $170 was the
attorneys’ fee came from one attorney in one type of case.
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charged $125/hour or less, and 38% charged between $126 and $149. Only 19% charged $150, and
18% charged $170 or more.51
4. Comparison of Plaintiffs’ and Defendants’ Hourly Rates and Total Fees

The average rate per hour was higher for plaintiffs’ attorneys who charged hourly fees ($158/hour)
than for defendants’ attorneys charging by the hour ($150/hour). The overall pay scale was lower for
defendants’ attorneys, about two-thirds of whom (68%) charged $150 or less, compared to 53% of
plaintiffs’ attorneys with hourly fees. The percentage of plaintiffs’ attorneys charging $170/hour or
more was 37%, just more than double the percentage (18%) of defendants’ attorneys charging the same
hourly rates (Figure 2).
Caution must be used in interpreting this information about attorneys’ fees. Although the database
contains information about 2,591 cases, only 818 different attorneys filed forms. A number of the
attorneys filed forms in many cases. Thus, the average fee for defendants’ attorneys comes out to about
$145/hour because that is the hourly rate charged by a small number of defendants’ attorneys working
on many similar cases (e.g., personal injury auto). Similarly, a small number of plaintiffs’ attorneys
charged hourly fees in a limited number of types of cases (debt, delinquent taxes, other civil), and a
smaller number charged relatively high hourly rates. However, the high hourly rates translated into
low amounts of attorneys’ fees overall because the cases often were routine filings, and often ended
in default judgment with little or no judicial participation in the case.
The story was different for total fees charged. In contrast to plaintiffs’ attorneys, 52% of whom had
cases with less than $5,000 in attorneys’ fees, only 41% of the defendants’ attorneys showed less than
$5,000 in fees. About equal percentages (8%) of both plaintiffs’ and defendants’ attorneys showed
fees of $50,000 or more. About one-quarter (25%) of plaintiffs’ attorneys, as compared to 31% of
defendants’ attorneys charged total fees between $10,000 and $49,999.
These differences in fee ranges, with defendants’ attorneys tending to have charged more in total fees
than plaintiffs’ attorneys may reflect differences in the types of cases for which attorneys filed forms.
A review of case type by plaintiff/defendant did show a statistically significant difference.
Significantly more defendants’ attorneys than plaintiffs’ attorneys filed forms with the Judicial Council
in tort cases. A higher proportion of plaintiffs’ attorneys, particularly those charging hourly

51

In comparison to defendants’ attorneys, 37% of the plaintiffs’ attorneys who charged hourly fees
charged $170 or more.
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rates, filed forms in debt cases and other business or other civil types of cases. In many of those cases
the plaintiff tended to be a corporation or government and the defendant often was an individual. A
total of 70% of the cases in which plaintiffs’ attorneys charged hourly fees fell into one of these three
categories. Also, in a different calculation, 69% of the plaintiffs’ attorneys charging hourly rates
received total fees of less than $5,000.
5. Costs

Most (78%) of the 3,837 forms gave information about the costs of the party filing the form. In 28%
of the known cases, costs were shown as ranging between $1 and $149. For 25% of the cases, costs
fell between $150 and $499. In 28% of the cases, costs ranged between $500 and $2,499. Costs
exceeded $2,499 in only 20% of the cases in the database for which attorneys provided the
information.
Costs varied significantly by type of case. For tort cases, including malpractice, personal injury and
product liability, half or more of the cases had costs of $500 or more. Employment cases fit this
pattern also. A majority of all other types of cases had costs of $499 or less. Costs also varied by
judgment amount, with increasing judgment amounts directly and significantly associated with
increasing costs.
Party type also appeared to be related to costs in the case. Defendants’ costs appeared to be at the high
end of the range (24% had costs of $2,500 or more, compared to 17% of plaintiffs’ attorneys), or the
low end (16% had costs of $1 to $69, compared to 9% of plaintiffs’ attorneys). Plaintiffs’ costs tended
more to the middle, with 53% of the plaintiffs in the $150 - $2,499 range.

D. Trials
A stated purpose of the 1997 legislation was to “reduce the amount of litigation proceeding to trial.”52
Before looking at the characteristics of cases that did go to trial, this report provides a more general
overview of percentages of cases going to trial. Table 1 shows data from the Alaska Court Systems’
annual reports between the years of 1994 and 2000. Although the case types included in the court's
analysis differ somewhat from the case types included in the Judicial Council database, the differences
do not significantly affect this analysis. The total numbers of cases going to trial in the superior court
ranged from a low of 1.9% in 1996 to a high of 3.4% in 2000.53 The table shows that for each of the
52

Supra, note 8.

53

The percentage of district court civil cases with jury trials has been under 1% since 1995, and is not
included in this discussion.
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four categories of trials, trials as a percentage of the overall caseload either were about the same or
increased during the three years after the tort reform legislation passed compared to the three years
before the tort reform legislation.
Parties in district court were substantially less likely to go to trial than were parties in superior court.
When district court litigants did choose trial, they favored judge trials, by large margins. Parties in
superior court used judge trials and jury trials with about equal frequency.
The trial rates from the court report data show that in 1997, the year of the tort reform legislation,
trials increased from their earlier levels and have remained higher than previously in the years since.
In superior court (probably the focus of most of the concern for tort reformers), jury trials increased
in 1997 from their earlier levels, dropped a little in 1998, went up sharply in 1999, and remained high
in 2000. These data suggest that the tort reform legislation did not reduce the amount of litigation going
to trial in any significant way. 54
The data from the Alaska Court System are consistent with other findings about the percentages of tort
cases going to trial throughout the United States. A 1996 UCLA Law Review article reviewed civil
litigation patterns, and stated that “only a few percent [of civil lawsuits] are tried to a jury or a
judge.”55 The authors cite a 1995 study that showed that only 2.9% of all civil cases in both state and
federal courts went to trial, and that nearly half of those were judge trials without a jury. 56 A
comparison with Alaska superior court figures above suggests that Alaska trial rates have been lower
than or about the same as the national civil case trial rate.

54

Although more cases may be using ADR, this did not appear to affect the trial rates, but may have
changed the types of cases going to trial. No baseline data exist against which to measure possible increases in the
use of ADR, or effects on trial rates for different types of cases. The earlier discussion of alternative dispute
resolution techniques did suggest that substantial percentages of cases, particularly larger cases, involved ADR at
some point in the case.
55

Supra, note 37, p.2.

56

Id., footnote 2, citing a draft study by Professor Theodore Eisenberg and the National Center for State

Courts.
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1. Characteristics of Trial Cases

The database for this report included about 127 trials overall. The 87 trials analyzed in this section
of the report included both non-tort and tort cases.57 Within this group of trials, some types of cases
predominated.58 Twenty-two percent of the cases were other civil cases, 17% were personal injury
auto, 16% were personal injury other or product liability, and 14% were debt. Although almost equal
percentages of bench trials and jury trials occurred, some types of cases were far more likely to go
to jury trial and others to bench trial. Of the personal injury auto cases tried, attorneys tried twenty of
twenty-one to juries. Five of the six malpractice trials went to juries, as did fourteen of twenty other
personal injury and product liability cases. Parties choosing bench trials were much more likely to
have had debt, other civil and real estate cases.59
Bench trials typically required less time in court for the whole case than did cases that involved a jury
trial. Three-quarters (75%) of bench trial cases took a total of one to five court days,60 and none
required more than twenty days. In contrast, nearly two-thirds (65%) of the cases that involved a jury
trial took six or more days in court, and 35% took two to five days. Only one jury trial in this database
required more than twenty days in court. 61

57

The remaining forty trials for which data were collected came from periods outside the scope of the
report, or did not qualify for inclusion for other reasons.
58

The distribution of case types within the Council’s database does not necessarily match the distribution
of cases within the court system for two reasons. First, forms have not been provided to the Council by all
attorneys involved in closed cases, and second, for purposes of this study, the Council reviewed all trials in the
time frame studied, not a random selection.
59

These data all are consistent with Bureau of Justice Statistics Bulletins reporting findings for civil and
contract cases in large counties throughout the United States. DeFrances and Litras, “Civil Trial Cases and Verdicts
in Large Counties, 1996,” (BJS, September 1999) and Gifford, DeFrances and Litras, “Contract Trials and
Verdicts in Large Counties, 1996.” (BJS, April 2000). Those studies showed, consistent with Alaska data, that
malpractice and automobile personal injury cases were far more likely to go to jury trials than to be tried before a
judge sitting alone. On the other hand, property and contract cases were more likely to be tried before a judge than
a jury.
60

These totals included all days spent in court during the case processing, not just trial days. Any court
appearance was counted as one day in court, because of limitations on resources for more detailed calculations
during the data collection. However, the counts of total days as defined here serves as a rough measure for
comparison of different types of cases and trials.
61

These data were consistent with national findings that showed bench trials taking shorter times than jury
trials. Supra, note 59, “Civil Trial Cases,” p. 13. The same study showed that the median time for jury trials
nationally was three days, and for bench trials, one day.
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2. Trial Judgment Amounts and Attorneys’ Fees

Judgment amounts for cases that went to trial may reflect either a judgment rendered by the jury or
judge, or the results of post-trial actions by the parties. About 15% of the trials showed a judgment
amount of zero. Bench trials were significantly less likely to result in substantial judgments than were
jury trials. Nearly two-thirds (65%) of the bench trials with a judgment amount greater than zero had
a judgment amount of less than $20,000. Seventy percent of the jury trials with a judgment amount
greater than zero had a judgment amount of $20,000 or more. This finding is undoubtedly related to
the differences in the types of cases tried before juries and the bench. 62
The analysis also considered the amounts of fees for plaintiffs’ and defendants’ attorneys from trials.
About 40% of the plaintiffs’ attorneys had cases with less than $10,000 in attorneys’ fees. All but
three of these were bench trials. Fewer defendants’ attorneys (29%) had less than $10,000 in
attorneys’ fees for trials; all but one were bench trials. Sixty percent of the plaintiffs’ attorneys and
71% of the defendants’ attorneys had trials for which they showed $10,000 or more in attorneys’ fees.
3. Plaintiffs' Fee Arrangements by Type of Trial

The study provided information about how plaintiffs' fee arrangements were related to the types of
cases and types of trials (nearly all defendants' attorneys were paid hourly so there was no need to
analyze the data for defendants). Thirty-five plaintiffs’ attorneys who sent in forms about trials had
charged contingency fees and 23 had charged hourly rates. The type of fee arrangement was closely
related to the type of trial. Most (77%) of the plaintiffs’ attorneys who charged contingency fees went
to jury trial; most who charged hourly fees (83%) went to bench trial. The four attorneys who charged
an hourly fee for a jury trial had two debt, one property damage and one other civil claim - in other
words, types of cases not usually associated with torts.63 Of the eight plaintiffs’ attorneys who charged
contingency fees and chose bench trials, two were employment cases, two were real estate cases, two
were personal injury other or product liability and one each were personal injury auto and property

62

This finding also is consistent with national findings that median awards in bench trials were
substantially lower in bench trials than in jury trials. Id., “Civil Trial Cases,” p. 1, and “Contract Trials and
Verdicts,” p. 1.
63

The remainder of the plaintiff bench trials, a total of 19, were hourly fees. They included seven other
civil, four real estate, three property damage, two each employment and debt, and one personal injury other. Many
of these are probably not tort cases.
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damage.64 Again, many of the contingent-fee bench trials could have been associated with non-tort
claims.
4. Trial Judgments Compared to Other Dispositions

A major reason for studying settlement amounts is to test the hypothesis that trial verdicts affect
settlement amounts. One set of experts suggests that “trials are important primarily because they
influence the terms of settlement of the mass of cases that are not tried; trials cast a major part of the
legal shadow within which private bargaining takes place.”65 The apparent lack of significant
differences in the amounts obtained after jury trials as compared to other means of disposition suggests
that settlements may mirror jury results better than most practitioners would expect.
To compare jury, bench and other types of dispositions, the analysis looked only at the 2,793 cases
for which the study had information about the judgment amounts, and compared judgment amounts
awarded after trial with judgment amounts reached through other means.66 In this analysis, 16% of all
cases resulted in a zero judgment (no amount of money). Sixteen percent of the “other” judgments fell
into this category, including 14% of jury decisions and 11% of bench trial verdicts. Bench verdicts
appeared to be in the lower ranges of judgment amounts, with 9% of all bench trial verdicts at $1 to
$999, compared to only 6% of other judgments and none of the jury trial verdicts. Nearly one-third
(30%) of the bench trial verdicts fell into the $1,000 to $4,999 range, as compared to 16% of other
judgments and 11% of the jury trial verdicts. At the high end, 11% of the jury trial verdicts were
$500,000 or more, compared to 3% of the “other” judgments, and none of the bench trial verdicts. The
middle ranges of judgment amounts ($5,000 to $49,999) were very evenly distributed among all three
types of verdicts.
Although the monetary amounts may appear to be slightly higher for jury trials than for settlements,67
parties have many reasons for settling a case rather than taking it to trial. Strength of the evidence is
one factor often cited by attorneys as important in decisions about whether to go to trial or settle, along

64

The remainder of the plaintiff contingent fee trials went to a jury. The 27 contingent fee jury trials were
personal injury auto (14), personal injury other/product liability (5), malpractice (3), other civil (2), employment
(2), and property damage (1).
65

UCLA LAW REVIEW, supra note 37, p. 4 (citation omitted).

66

In this analysis, only those cases in which the trial verdict was the final event were counted as trials. If
the case went to trial but ended with a post-trial settlement or other event, the case was categorized as “other
judgment.” This analysis included the eighty trials for which final judgment amount was known.
67

The database included too few trials to allow conclusions that were entirely statistically valid. The
analysis did suggest that the presence or absence of trial was probably not the most important factor in determining
the size of the judgment in the case.
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with Rule 82 attorneys’ fees and the vigor with which each party holds to its position. 68 Despite some
differences, judgment amounts in tort verdict cases and settlement amounts in this database resembled
each other strongly. The similarities supported a hypothesis that factors other than the value of the case
were important in parties’ decisions about whether to go to trial. In many cases, parties would
probably not obtain a better judgment by going to trial than by settling.
The slightly higher amounts awarded after trial may suggest that as the stakes increased, the value of
going to trial increased. However, we did not have an adequate database or comparison data to study
whether the increased jury verdict awards offset the increased time and costs required to actually try
a case. Also, a settlement is a guaranteed award, free from the risks of trial and post-judgment actions,
making it more attractive in many situations.69

68

See in general, Alaska’s English Rule: Attorney’s Fee Shifting in Civil Cases, Alaska Judicial
Council, 1995, Chapter 7, pp. 99-123 for a discussion of factors attorneys consider in deciding whether to try a
case or settle it. See also UCLA LAW REVIEW, supra note 37, p. 4, “[T]hey [tried cases] seem to be selected
because of unusual, rather than common, features such as high stakes, extreme uncertainty about the outcome, and
reputational stakes of the parties” (citation omitted).
69

Some experts cite additional reasons for preferring settlement, including scarcity of judges, and a
preference for party control of the evidence. Id., UCLA LAW REVIEW, note 37, p. 3.
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Chapter III
Conclusions and Recommendations
The report analyzed characteristics of selected types of civil cases, for those cases reported to the
Council from June 1, 1999 through December 1, 2000 and for a selection of cases reviewed using
court case files.

A.

Findings

1. New follow up methods used by the Council to encourage attorneys to return forms may have
contributed to the higher percentage of forms being returned as required by the legislation.
However, forms still are filed for fewer than half of the required cases, even with a follow-up
letter from the Council (p. 7).
2. Types of cases in the database included personal injury (43%), malpractice (3%), property
damage (7%), debt (17%), other civil and business disputes (16%), and smaller numbers of
other types of cases (p. 10).
3. About 60% of the cases with judgment amounts of $1 or more were torts and 40% were nontorts (p. 16).
4. The majority of cases came from Anchorage (62%), then Fairbanks (14%) and smaller
percentages from other communities. These percentages were relatively close in most
communities to the percentages of comparable types of cases filed in the state courts (p. 10).
5. Time to disposition varied by the types of cases and amounts of judgments, with larger cases
and tort cases typically requiring more than 361 days to disposition. Debt and delinquent taxes
cases were handled within the time standards adopted by the supreme court in February 2000
(75% of cases disposed of in 365 days or less) (p. 12-13).
6. In 58% of the court case files reviewed, the parties did not appear in court at all, although
judges may have spent significant off-bench time on the case. In 5% of the cases, parties
appeared in court on six or more different days (p. 13).
7. Most cases (66%) ended with a settlement. Eighteen percent were dismissed and 16% ended
with a default, dispositive motion or other judgment (p. 12).
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8. Attorneys used alternative dispute resolution methods, particularly mediation and settlement
conferences more frequently in larger cases, and in tort cases, than in smaller and non-tort
cases. Arbitration was used very infrequently (p. 14).
9. Defendants’ attorneys were more likely to have used alternative dispute resolution than were
plaintiffs’ attorneys except for the largest cases. Defendants’ attorneys were more likely to
have used early neutral evaluation and settlement conferences; plaintiffs’ attorneys were more
likely to report having used mediation (p. 15).
10. For 20% of the cases, the judgment amount was zero, or the attorney did not provide
information about the judgment amount. Seventy-five cases of 2,951 cases had judgment
amounts of $500,000 or more. Fifty-six percent of the cases involved amounts less than
$20,000; 75% involved amounts less than $50,000 (pp. 14 -15).
11. Forty-four percent of the non-tort cases had small judgment amounts as compared to 13% of
the tort cases. At the upper end, 4% of the tort cases had judgments of $500,000 or more as
compared to 2% of the non-tort cases (p. 16).
12. Personal injury auto (78%) and personal injury premises (76%) cases usually involved
liability insurance. In 43% of personal injury "other" and product liability cases, and 40% of
malpractice cases, insurance covered the judgment. Less than one-quarter of other types of
cases were insured (pp. 16 - 17).
13. In the entire database of 2,951 cases, including 83 trials, punitive damages were awarded in
only eight cases. One award was statutorily required; the others followed trials. Punitive
damages were requested in 17% of cases (p. 17).
14. Typical hourly fees for plaintiffs’ attorneys ranged from $126 to $150, with a mean fee of
$158. For defendants’ attorneys, the typical fees fell in the same range, but with a mean fee of
$145/hour (pp.21 - 22).
15. About 50% of plaintiffs’ attorneys charged contingency fees, usually 30% to 33% of the
judgment amount (p. 19).
16. Costs exceeded $2,499 in only 20% of the cases for which information was available (p. 23).
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17. A stated purpose of the legislation, to reduce the amount of litigation going to trial, did not
appear to have occurred. Data from court system reports show that trial rates are about the
same or higher after the passage of the legislation in 1997 as in the three years before the
legislation. Trial rates were 1.9% in 1996 and 3.4% in 2000 (p. 24).
18. Trial rates in Alaska appear to be similar to the national average of 2.9% (p. 24).
19. Tort cases went to jury trials much more frequently than did other types of civil cases. Overall,
in this database however, about equal numbers of civil cases were tried before a judge and
before a jury (p. 25).
20. Bench trials tended to have smaller judgment amounts than jury trials, which may be linked to
the differences in the types of cases that parties take to bench trials rather than to jury trials (p.
26).

B.

Recommendations

1. The Legislature should review this report carefully to assess whether the
information provided in the report suggests changes to the tort reform (or other) legislation
that led to the reporting requirement, and whether the report fulfills the Legislature’s
objectives in enacting AS 09.68.130.

This report is the result of a legislative requirement imposed by AS 09.68.130. The
legislature should review the information in the report carefully to consider whether
changes to the “tort reform” legislation adopted with the reporting requirement are
needed. This policy review is appropriate for the legislature rather than the Council.
The legislature also should consider whether the Council’s report meets legislative
expectations in enacting the reporting requirement.
2. The Legislature should eliminate the automatic reporting of civil case
information and substitute a requirement that information must be provided in
response to a specific request by the Judicial Council.

To provide a more targeted and less burdensome method of compiling information
about the compromise or other resolution of civil cases, the Judicial Council
recommends that the legislature eliminate the requirement for continual submission of
data about civil cases by attorneys and litigants and substitute a requirement for
periodic data collection and evaluation by the Judicial Council.
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General language for a revised statute is included in Appendix H. The proposed statute
would require that the Council periodically select cases for study, then contact
attorneys to submit data. It would not require attorneys or litigants to submit data
unless the Council specifically requested information on a specific case. The new
statute would describe the general types of information that the Council would collect,
the time frame in which attorneys would be required to submit the requested
information to the Council, and other general procedures. Information collected from
attorneys would include (but not be limited to) characteristics of the case and the
parties, case processing information about the court civil justice process, information
about the relief sought by each party, information about the settlement or judgment,
attorneys’ fees and costs, and information about insurance coverage and contribution.
The revised statute would emphasize the confidentiality of all information provided
to the Council and the fact that it would be used only for statistical research.
This revised process for accumulating information about civil case resolutions would
permit the legislature to request information about only the types of cases for which
it wanted detailed data. For example, in the Council’s last report, it recommended that
several types of cases should be excluded from the data collection, including
administrative appeals, forfeitures, and forcible entry and detainer (FED) cases. After
the present analysis, the Council found that tax foreclosures, delinquent tax cases and
quiet title actions that do not involve payment of money also did not seem relevant to
the legislative purpose for this statute. The proposed revisions would significantly
reduce the burden on attorneys and parties because the attorneys and parties would no
longer be required to file a case resolution form for every civil case that qualified.
They would only be required to provide the information when the Judicial Council
requested it, and only for those cases included in the Council’s request.
A second benefit of the revision would be that the Council could request some
information not available under the present legislation which would lead to a better
understanding of civil case resolutions. For example, the current legislation does not
require information about subrogation in cases that involve insurance companies. Data
on subrogation would give a more accurate and comprehensive picture of how the
parties to litigation fare (as distinct from the attorneys and insurance companies).
Information about structured settlements also would improve knowledge about civil
cases. The Council would not need to collect information that neither the legislature
nor the Council believes would lead to a clearer understanding of civil case
processes.
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3. In the absence of elimination of the automatic reporting requirement
discussed above, the Council, Court System and Legislature should make changes
to current procedures, rules and legislation to make the reporting of civil case
information more useful and less burdensome.
a) The Council should modify the form that attorneys are required to use
to submit information.

The revised form should be similar to the one included in Appendix F. The
revised form improves the appearance and ease of use of the form and
reduces the types of data to be collected.
b) The Legislature should exclude additional routine types of cases or,
alternatively, limit reporting to cases alleging tortious conduct. (Amendment is not
necessary if recommendation 2 is adopted.)

Types of cases such as delinquent sales and other local taxes, tax
foreclosures, and quiet title actions probably should be excluded from the
reporting requirement. Alternatively, the legislature could require
submission of civil case information only for cases involving allegations
of tortious conduct.
c) Court rules should be amended to be internally and externally
consistent.

If the automatic reporting requirement is not eliminated as proposed above,
court rules should be amended as detailed in Appendix G so that they are
consistent with each other and with the reporting statute.
d) Submission of data in appellate cases should be clarified.

Although court rules require that attorneys and parties file case resolution
forms for closed appealed cases in addition to closed trial cases, none
have been filed with the Judicial Council. The Council recommends that
the legislature either drop this requirement, or if it believes that the
information would be helpful, that the court and Council take steps to
educate court clerks, staff and Bar members about the requirement.
4. The court should use data from this report and from other sources to
ensure cases are handled within the court’s time standards.
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The Judicial Council’s findings suggest that many of the court’s cases require a longer
time to disposition than envisioned by the standards adopted by the court in February
2000. The Council recommends that the court use the data provided by this study and
other data generated from the court’s case management system to track progress
toward handling cases within the time standards.
5. The Legislature and Court System should encourage the use of
alternative dispute resolution.

Given the information from this study that suggests that a significant number of parties
use alternative methods of dispute resolution, particularly for larger and more complex
cases, the Council recommends that the legislature and court consider the implications
of encouraging this trend. The Council also recommends that the discussion about
ways to do this include thorough discussion of the public policy ends served by
increased use of ADR and the countervailing reasons to structure ADR use carefully.
Reasons to use ADR include conservation of scarce court resources and solutions that
are more suitable to the parties involved. Reasons to restrict use of ADR or structure
its use carefully include the desire for public awareness of the ways in which disputes
are settled, and the need to discourage the establishment of separate and unequal
justice systems for parties with different levels of resources.
The two major types of ADR widely used in Alaska are settlement conferences for
mid-range cases, and mediation for mid-range and larger cases. Early neutral
evaluation appears to be useful for defendants in personal injury auto cases, and the
court and legislature may want to examine reasons why these parties use it more than
parties in other types of cases, to see whether it can be adapted to suit other types of
cases. The court and legislature also may wish to examine the reasons why parties
choose settlement conferences and mediation in particular types of cases to see
whether these mechanisms can be effectively used in other settings.
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