' acka - RECEIVED

- Alaska Judicial Council
Application for Judicial Appointment 0CT 30 1995

Date: October 30, 1995 A% Judicial Counei]

N_L'\ma' Alaska

Court(s) for which you wish to be

considered

I. PUBLIC INFORMATION (Qs. 1-27 & 32)
PERSONAL
1. (a) State full name” Ben James Esch

sch

Name as it should appear on bar mrvey.Ben E
* Unless otherwise specified. this is how your name will appear on the bar survey.
(b)  Have you ever used or been known by any other name? If so, please identify
No
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How long have you been a resident of the State of Alaska immediately preceding the

6.
date of this application?** _22__ years 8__ months
Total years . 22  months_ 8
7. How long have you been engaged in the acfive practice of law immediately preceding
the date of this application?™* _22 _ years 2__ months |

Total  years 22 months _2

= See AS 22.10.090; see alsa 1984 Inf. Op. Atty. Gern July 19: 366~ 624-34).

NONLEGAL EDUCATION

3. State names and dates of attendance of all colleges and professional schools (other than

law schools) ever attended and degrees and dates conferred. List any henors.

MacMurray College, Jacksonville, 711 Sent . '63- Jan 'AR

BA - Chemistry

LEGAL EDUCATION

List all law schools, dates attended and degrees conferred. [f you did not receive a

degree from any law school, please indicate.
Arizona State University, Tempe,

9.
A7 Sept.'70 - Jan.'73
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0. (a) Did you receiv . 4ny honors in law school or belong  any honorary societies or
groups? _Y€S_If so, please give details.

Member of the Law Review, "Law and the Social Order™:

clerked for Justice Lorna Lockwood, Arizona Supreme Court

Summer '72

(b)  Have vou taken any CLE (continuing legal education) courses during the past tive
years?
Yes X No Please describe: 192 - Real Prop/Forfeiture,
Bankruptcy; '93 - Civil Seminar; '94 - Maritime P.I., Fed. Local

Local Rules; '95 - Atty Fee Disputes, Enplovment Law, Acvanced
Cross Examination, Trust Accounts

MILITARY

11.  Have vou served in the armed forces {reserves or otherwise)? _No
If so, please provide the following information:
(a) Dates of service:
(b) Branch of service:
(c) Rank at dme of discharge:
(d)  Type of military discharge:
(e) Awards or dtations:

) Have you ever been refused admission to or released from any of the_ armed
services for reasons other than honorable discharge. If so, state the details.

NONLEGAL EMPLOYMENT

12.  Describe major nonlegal working experience, if any.
Caterpillar Tractor Co., Peoria, Ill Apr.'68 - BAug.'70

quality control chemist, water pollution control

(@]
'
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13.

Describe major noniegal business or professional experience, if any. If your assodation
has been discontinued, please note whether there are unpaid debts or claims pending
liigation.

Matanuska Utility Company, Inc. - a certificated

water utility in Wasilla, AK. I am shareholder

officer and director

LEGAL EXPERIENCE

14.

Describe chronologically your legal empioyment since admission fo law school Please
provide dates, name of employer, name of supervisor, addresses, the reason you left the
position, and a brief description of type of practice (i.e., insurance defense, criminal,
appellate, general, litigation, etc.). Also, provide the name and current address
of a person, preferably your supervisor, who can verify your empioyment
for each position listed below.

From admission to law school until graduation I was not employed, and was unem-
ployed while studying for the Arizona bar examination. After the Arizona exam, I moved
to Alaska and began contract legal work. I do not recall all my employers, but work was
done for Edward Reasor, Wendall Kay, and Jim Christie. After the Alaska bar examination,
but before the results were announced, I began to work for the Public Defender Agency.
I worked as a staff attorney doing misdemeanors and felonies from August, 1973 until May,
1975. I was the Bethel attorney, covering that office from January, 1974 through March
1975, two weeks per month. I also spent about one month assigned to the Juneau office in
1974. My supervisor at the time of employment at the agency was Herb Soll, whose current
address is: P.O. Box 5042 CHRB, Saipan, MP 96950. Employment can also be verified
through John Salemi, 900 W. Sth Ave, #200, Anchorage, AK 99501.

I left the public defender's office to work with Dickson & Evans. I remained with
that firm, subsequently known as Dickson Evans & Esch, from May, 1975 through its
dissolution in the summer of 1984, The dissolution was a result of the suspension from
practice of M. P. Evans. George Dickson and I continued as successor partners until June
1985 when that partnership was dissolved, and both of us began solo practices. Evans and
Dickson are deceased, employment can be confirmed through Kathy Jasper, ¢/o District
Attorney's Office, 310 K St., Ste 520, Anchorage, AK 99501.

I worked as a sole practitioner from the summer of 1985 until December 1992.
Thereafter, Walter Garretson and I formally entered a partnership. Mr. Garretson and I
had been sharing office space from late 1989. Mr. Garretson's address is 310 K St., Ste. 709,
Anchorage, AK 99501. My solo practice can be verified by George Trefry, 1029 W. 3d
Ave., #300, Anchorage, AK 99501, from whom I sub-leased space prior to sharing space
with Mr. Garretson.
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For the past five yeai., please indicate (approximately) the lowing:

(a) Percent of your practice that was Civil 80
Criminai 20
Other
= 100%
Comment:
(b} Percent State 80
Federal 20
Other
= 100%
Comment:
(c)  Of practice in state courts, percent: Supreme Court 1

Court of Appeals _1
Superior Court 73 _
District Court 25

= 100%

Comment

(d)  Frequency of appearance in court: Regularly _x ;  Occasionally
Infrequently ___ Not at Ail
Comment:

(e} Number of trials (by court or jury) you conducted in the past 5 years:

Norne lto5 6 to 16 X 16 to 30 31 or more
these include civil trials in Barrow, Kotzebue & Kodiak

Comment:

03] Percent of these trials which were: Jury _75 Non-jury _25
Comment:

(g)  Approximate number of appeilate matters handled: _6
Comment

(h)  Approximate number of arbitrations or administrative hearings: None
105 _X 6tolé 16t030 ___31ormore

Briefly describe type of matters heard: Dept. of Commerce,
cipline; Dept. of Pub. Safety, DMV licensing

Oce. Lic,/dis-
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(i} Have you unde.raken any pro bono work during ti. . period?

Yes _x No
Describe: _misc matters through Alaska Pro Bona pannel

16.  List all the courts and administrative tribunais in the United States or elsewhere to
which you are or have been admutted to practice, and the dates of admussion.

Supreme Court of Arizona - '73, Supreme Court of Alaska - '73
United States Dist, Ct, Alaska - '73, United States Supreme
Court - '94 :

PUBLIC SERVICE

17.  List bar associations, sections and commuittees of which you are or have been a member

or officer.
Alaska Bar Assn. - Statutes, Rules & Bylaw Comm "an_'8/]3
Crim Law section - member

Arizona Bar Assn. - member; Anchorage Bar Assn. - member
American Trial Lawyer's Assn. - member, Alaska Trial Lawyer's
Assn. - member, National Assn. Criminal Defense Lawyers - member

18.  List legal publications, if any (give title, subject and date of publications):
None

19.  Have you ever applied for a judgeship? Please list dates and judgeships applied for, as

well as whether you were nominated by the Judicial Coundl and appointed:

Nominated By | Appointed By
Council Governor

Judgeship Date YN) (YMN)

None
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20.  Have you ever held p.olic or political otfice, elective or ap .intive? _ves

If so, state office, manner selected, and when and where held.

Member GAAB Planning & Advisory Group on Drug Abuse Services, '73-
'76 (appted by Borough Mayor) Anchorage, AKj; Governor's Advisory
Board on Drug Abuse Services, 183-'88 (appted by Gov.}; Governor's
Advisory Board on Alcocholism & Drug Abuse Prevention, '88-'91

{appted by Gov.)

21.  List all nonlegal organizations and ctubs of which vou are a member, including avic,
charitable, religious, educational. sodial and fraternal.  (Please indicate whether you
participate in the organization's activities, or simply hold a membership.)

aAlaska Council on Prevention of Alcoholism & Drug Abuse
{director)

currently no other memberships

Past: Akeela House, Inc. Bd. of Directors '*76-'83
Ccub Scouts/Boy Scouts - leader '86-"'89

Parents United - director '88-'89 (resigned)

Men's Support Network - director '88-"'91
Boy's & Girls Club, parent leader/coach '81-'87

27, Indicate (Yes or No) whether you have ever:

(a) been arrested, charged with, pled guity or "nolo contendere” to, or been
convicted of the violation of any law or ordinance, or been requested to appear
before any prosecuting or investigative agency in connectdon with any matier
other than minor traffic offenses (those for which a fine of $50.00 or less, and no
other sanctions were imposed)? _N°

(b) failed to answer any Summons ot other legal process served upon you personally
at any tme? _NO

(¢)  as a member of any armed forces, been the subject of any charges which may
have resulted in disciplinary action or court martal? No

October 30, 1995 -7 -



(d)  had any proceedings brought to have you declaz_. a ward of any court or
adjudged an incompetent? __No

If your answer is “yes” to any part of this question, state the facts in detail Give the
name and place of the court or agency, dates of the beginning and end of any actien or
proceeding, case numbers, and the judgment or other disposition.

(a)  Has a tax lien or other coilection procedure ever been instituted against you by
federal, state or local authorities? In particular, have you been the subject of any
proceeding, criminal or dvil, initiated against you by the Internal Revenue Service
or a State Tax Office? If so, give particulars, including case numbers.

A tax lien was filed against the Dickson, Evansg FEsch
partnership in the early '80s - all sums were paid. There

was no case number to my knowledge

(b) Have you ever been sued by a client? If so, give particulars, inciuding case

numbers.
Yes - Client appealed to the Superior Court a fee arbitration

which was decided in my favor Papas v. Esch, 3AN94-4677 CI

October 30, 1995 -8-



Have you eve. z2en a party in any other legal ¢ eeding? If 50, Zive the
particulars. Include all legal proceedings in which you were a party in interest;
a material witness; a named co-conspirator or correspondent; and any grand jury
investigation in which you figured as a subject, or in which you appeared as a
witness. Do not list proceedings in which you were sued only in a representative
capacity (e.g. Guardian ad litem, or as Commuissioner of Natural Resources).

attached

k.

(a)

(b)

24 State the nature and disposition of any of the following actions which apply to you:

Are there any unsatistied judgments against you? Have you ever defz’mlifed in the
performance of any court-imposed obligation, inciuding payment of alimony or
child support or compliance with another court ordp: or decree? In.eac_h case, list
d address of the creditor, the court which rendered the judgment, the
case number, the date, the amount of the judgment, and the arcumstances on
which such claim was based. Has property owned by you been either judicially
or non-judicially foreclosed? Please state the circumstances and outcome of any

such unsatisfied or default judgment, or of any foreclosure.

the name an

In 1986 action was brought by Alaska Mutual Bank against myself, Dickson and

Evans for unpaid real estate loans which had gone bad. Judgment was entered in
plaintiff’s favor for approximately $175,000. This judgment was assigned to FDIC after
the bank’s failure. Dickson and Evans discharged this debt in bankruptcy, and I entered
into a work-out plan with FDIC, which is current. The unpaid balance on this
obligation is approximately $16,000. Additionally, my home collateralized the loans and
it was foreclosed upon non-judicially.

{or the benefit of creditors? Has any petition

u ever made an assignment
lave yo the drcumstances, Case number,

in bankruptcy ever been filed by you? I so, state

and the outcome.
No

October 30, 1935



Plaintiff:

I have been a plaintiff in several actions to collect legal fees. No counter claims were
filed in any of these proceedings:

Esch v. Wincupp - 3AN88-5569 Civ.
Esch v. Aszmus - 3AN91-1880 SC
Esch v. Sandland - 3AN91-2412 SC
Esch v. Tessmer - 3AN91-2413 SC
Esch v. Dyasuk - 3AN92-618 SC
Esch v. Thompson - 3AN92-619 SC

I was a plaintiff in an attempt to collect an assigned debt. Esch v. Gibson 3AN91-
7637. The debt was discharged in bankruptcy prior to judgment.

I was also a plaintiff in my divorce: Esch v. Esch - 3AN80-2528 Div
Witness:

I was a material witness in a Habeas Corpus action brought by a defendant I
represented, alleging ineffective assistance of counsel. Harper v. United States A92-055 Cr.
(JKS). The U.S. District Court dismissed the action, finding that there had been no defect
in the representation.

Defendant:

I was a defendant in the matter of Johnson v. Esch, 3AN80-4150 a slander of title
action arising from an attempted execution sale of Fairbanks real property. The matter was
settled and paid.

[ was a defendant in a malpractice action brought by Admiral Insurance, arising from
my representation of the City of Bethel in a wrongful death action. The plaintiff was the
city’s insurer. The matter was settled and paid by my E&O carrier. I do not recall the
terms, and [ have not been able to find the case #. I was represented by John Brubaker.

I was a defendant in a number of collection matters arising from the partnership of
Dickson Evans and Esch.

Fischer v. DEE 3AN84-6529 CI - debt for unpaid rent. Settled and paid.

Mathew Bender v. DEE 3AN85-9383 CI - debt for books. Settled and paid.

Gilmore & Feldman v. DEE 3AN85-9333 CI - debt for legal service for
representation of Evans before the Supreme Court in the appeal of his bar sanction. Settled
and paid.

Alaska Mutual Bank v. DEE 3AN86-3805 CI - debt for unpaid real estate
loans. Judgment for plaintiff, assigned to FDIC. (see answer to next question)



REFERENCES*

25.

(a)

(b)

List the names, addresses, and phone numbers of two persons whom the Judidal
Councii may contact who can discuss your general character and background.

NAME: . Phillip P. Weidner

ADDRESS: 330 L St.
CITY/STATE/ZIP:_Anchorage, Ak 99501 PHONE: 276-1200

NAME: Brian Shortell

ADDRESS: _c/o 303 K St.
CTTY /STATE/ZIP:_Anchorage, AK 99501 PHONE: 264-0430

List the names, addresses, and phone numbers of three gther persons whom the
Judicial Councit may contact who can discuss your professional competence and
qualifications for a judicial position. (You should not list the Chief Justice of the

Alaska Supreme Court)

NAME: Nancy Shaw
ADDRESS: Federal public Defender Adgency, 510 I, St,, Ste, 400
CITY /STATE/ZIp:_ Rnchorage, AK 99501  pHONE: _271-2277

NAME: Douglas Serdahely

ADDRESS: Bogle & Gates, 1021 W. 4th Ave,
CITY/STATE/ZIP: Anchorage, AK 99501 PHONE: 276-4557

NAME: Rene Gonzaleg

ADDR.ESS c/lo 303 K-Sty
CTTY/STATE/ZIP:_Anchorage, AK 99501 PHONE: _264-0425

Please Note: Letters of reference from these persons are confidential and will not
be given to either the Covemor or the applicant. The applicant should not
request a copy of the letter from the reference.

Cctober 30, 1995 -10 -



REFERENCES (continued)

(c) List the names, addresses and phone numbers of attorneys involved in your three most
cecent cases that have gone to wiai (Appiicants who are currently judges should list the
three most recent trials they presided over.) List only those cases which have gone to
trial within the past three years. Please inciude case names and numbers. {Attach additional

pages if necessary.)

Name of Case Case Number
Alaska Cleaners v. Autocraft 3AN94-6102 CI

Attorneys Inoolved

wame Jacob Allamaras Name
Acktrms 441 W, 5th Ave., #500 Ackcirem
Anchorage, AK 98501

Naow Narar
Adciress
Name of Case Case Number
E ITMO - L.G., R.Ga,MaG. JANG4-13/14/510 CP
Attorneys [nooived
wme Diane Olsen Name
1031 W. 4th Ave., #200 Addreme
Anchorage, AK 99501
Name: Nagra

Name of Case Case Number

E Black V. Sears Roebuck A92-457 Civ, (JWS)

Attorneys [nvolved

wee Phillip P. Weidner wex DON_Curry
a3 30 L _St. aasee 1001 Fourth Ave Plaza #4400
Anchorage, AK 99501 Seattle, WA 98514
Ken Gutsch
Name Names
ims 360 K St. #200
Anchorage, AK 99501
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REFERENCES (continued,

(d)  List the names, addresses and phone numbers of atto
recent cases that did not go to tral but
who are currently judges should list the
did not go to trial but in which they did significant work.)
and numbers. (Attach additional pages if necessary.)

Name of Case
State V. Dennis Bradbury

in which you did significant work.
three most recent trials they presided over that
Please include case names

Case Number
3PA95-944 Cr.

Attorneys Involved

v JBYDE Wallingford

i 800 W. Evergreen #102

Palmer, AK 99645

Bill Estelle

meys involved in your three most
Applicants

Nume

.. 800 W. Evergreen #102
Palmer, AK 99645

Nasst

Address

Name of Case

Case Number

21 Stark v. ARG, Inc. A94-181 Civ (JKS)
Attorneys Involved
Namer 5, Jay Seymour Naee
i 550 W. 7th #1650 Addrens

anchorage, AK 99501

Namme

Name of Case
E Vickers v. Choi

Name

Case Number

3JAN91-1359 CT

Attorneys Involved

pPatrick McKay

605 W. 2d. Ave.

Anchorage, AK 99501

October 30, 1995 -12-
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WRITING SAMPLE

26.

Attach as Appendix A one example of a brief, memorandum of law, or legal opinion
or similar example of legal writing (10-20 pages in length; 15-25 pages for appeilate
positions) prepared solely by you within the last five years. If you do not have a good
sampie of this length, include an excerpt from a longer writing. Please do not submit
longer writing samples. Make sure the sample contains sutficient facts to make it
understandable. Please do not submit coauthored writing samples.

Has any public sanction been imposed against you in response o a complaint, charge

or grievance brought against you as an attorney or a judge? Have formal grievance
procedures been brought against you? See Bar Rule 22(3) concerning public grievance
procedures against attorneys, and AS 22.30.011(b) and .060(b}3) concerning public
grievance procedures against judges. Have you ever been held in contempt of court?
In each case, state in detail the circumstances and the outcome.

No, but see attached

October 30, 1995 -13 -



ESCH v. SUPERIOR COURT OF THIRD JUD. DIST. Alaska
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Clte as, Alaska, 577 P.2d 1039

Ben ESCH, Appellant,
v.

SUPERIOR COURT OF the State of
Alaska, THIRD JUDICIAL
DISTRICT. Appellee.

No. 2966.
Supreme Court of Alaska.

April 21, 1978

The Superior Court, Third Judicial Dis-
trict, Kenai, James A. Hanson, J., imposed
$500 sanclion against attorney for atlor-
ney's alleged failure o file brief in accord-
ance with certain briefling schedules estab-
lished by court, and atlorney appealed.
The Supreme Court, Burke, J., held that:
(1) automatic change of judge authorized by
rule was inapplicable lo proceedings; (2)
attorney was not entitled to change of
judge; (3) where order lo show eause why
sanclions should not be imposed was issued
ten days before rule hecame effective,
judge could not use rule as basis for impos-
ing sanction; (4) absent finding that altor-
ney was in contempt, Lhere was no basis lor
exercise of inherenl power of court Lo im-
pose sanctions; (3) judge’s failure to ob-
serve nolice requirementls of rule was error,
and {6) superior court had no authority to
suspend altorney from practice before trial
court as means of enforcing paymeni of
finc.

Reversed and remanded.

1. Judges =19

Where determination lo be made is
whether sanctions should be imposed for
infraction of court's rules or law{ui order of
court, automatic change of judge authoriz-
ed by rule is inappiicable.  Rules of Civil
Procedure, rule 42(c).

2. Judges =19

Judge should not be disquaiificd from
presiding over contempt proceedings if his
aclions do nol indicate feelings of personal
rancor toward alleged contemnors.

3. Judges e=4%1)

Judge should not sil in judgment upon
misconduct of counsel consisting of infrac-
tion of court’s rules or lawful order of court
if misconduct charged is entangled with
personal feetings of judge against lawyer.
Rules of Civil Procedure, ruie 95(h).

4. Judges =51(1)

Despite fact that record perhaps indi-
catedd that judge was nol particularly
pleased by attorney's performance, record
failed to demonstrate degree of personai
rancor on part of judge sufficient to entitle
attorney to change of judge in proceedings
concerning alleged {ailure of atlorney Lo
comply with court order. Rules of Civil
Procedure, rule 95(b).

5. Attorney and Client +=32

Where judge’s order to show cause why
sanctions should not be imposed for attor-
ney's alleged failure to meet briefing sched-
ule was issued on April 21, 1976, ten days
Lefore effective date of rule authorizing
sanctions, judge could not use rule as basis
for imposing sanction for atlorney’s alieged
failure to comply with court order. Rules
of Civil Procedure, ruies 95, 95(h).

6. Attorney and Client =12

Where judge imposed $500 fine for at-
torney’s alleged failure lo meel court-or-
dered briefing schedule but where judge
ciearly stated that he was nol finding attor-
ney in contempl of court, there was no basis
for exercise of inherent power relied upon
by judge, and thus, to the extent $5060 fine
represented sanction for violation of brief-
ing order, [ine was imposed without lawful
authority.

7. Attorney and Client =132

Notice requirements of rule authorizing
judge to impose sanclions upon attorney for
violation of court rule or order were essen-
tial to proper application of rule, and thus,
even though it appeared highly unlikely
that attorney could have made sufficient
showing to avoid being properly sanctioned
for lailure to meet [liling date ordered by
court, atlorney was entitled opportunily to
do so. Rules of Civil Procedure, rule 35(b).
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8. Attorney and Client =32

Where sanctions are (o be imposed
upon attorney for [ailure to comply with
court order, courts should. as a malter of
sound practice, make eclear record concern-
ing reason [or imposing parlicular sanction
and authority relicd upon to do so, and
failure lo make clear record concerning rea-
son [or imposing particular sanction and
authority relied upon to do so may require
reversal and remand [or entry of such find-
ings. Rules of Civil Procedure, rules 90(a}),
95(b).

9. Attorney and Client &=36(1)

Superior court is without authorily Lo
suspend atlorney from practice before tral
courls as means of enforcing payment of
fine, as Supreme Court is only entily hav-
ing such authority.

10. Attorney and Client a2

Ordinarily, maximum sanction autho-
rized by ruie for attorney's fatlure lo com-
ply with rules or court order should be
reserved for very serious Lransgressions or
persistent violalions of court's rules.

M. P. Evans, Dickson, Fvans and Esch,
Anchorage, for appellant.

F. P. Petlyjohn, Pettyjohn & Pestinger,
Anchorage, [or appellee.

Before BOOCHEVER, Chief Justice, and
RABINOWITZ, CONNOR and BURKE,

Justices.

OPINION

BURKE, Justice.

[n this appeal, appellant Ben Ksch, an
attorney, chalienges a $500 sanclion im-
posed against him by the superior court.
The sanction was based upon Esch’s alleged
failure to file a brief in accordance with
cortain briefing schedules established by
the court.

Esch was retained by one Robert Starr to
sock reinstatement of an appeal lo the su-
perior court, notice of which had been {iled
aller Starr's conviction for reckless driving.
The appeal was dismissed after Starr failed

577 PACIFIC REPORTER, 2d SERIES

to file his opening brief. On January 30,
1976, the Honorable Ralph E. Moody, Pre-
siding Judge of the Superior Court, Third
Judicial District, agreed to reinstate Starr's
appeal. Judge Moody established a brief-
ing schedule and assigned the case to the
Honorable James A. Hanson, Judge of the
Superior Court, at Kenai, Alaska.

When the district atlorney expressed con-
cern over lhe future handling of Starr's
appeal, lhe [ollowing exchange oceurred:

MR. ESCH: . . . Your Honor, 1
was retained by Mr. Starr and | am en-
tering an appearance on behall of Mr.

Starr as of Lhis date. I've explained Lo

Mr. Starr 1 will not he doing the briefing

schedule—doing Lhe briefing myself. .

THE COURT: Yes, but you're the at-
torney of record.

MR. ESCH: . - . [H]owever, we
are all on notice as of this—at this time
and 1 will file a substitution of counsel
when—as soon as I'm notified by Mr.

THE COURT: As f{ar as I'm concerned
you're counsel as of now.

MR. ESCH: I am counsel as of now
and if anything happens from now on 1
realize U1 be on my shoulders.

Judige Moody's brieling schedule required
that Starr's briel be filed in the superior
court by February 15, 1976. No briel was
filed by that date. On February 16, 1976,
appeliant Esch filed a motion for an exten-
sion of time for filing the hrief and for
appointment of the Public Defender to han-
dle Stare's appeal. On April 21, 1976,
Judge Hanson denied the motien for ap-
pointment of the public Defender, extended
the time for filing appellant's hriefl until
May 1, 1976, and ordered appellant Esch Lo
show cause why he should not he sanctioned
for his failure to follow Judge Moody's
briefing schedule. Appellant Esch, indicat-
ing his desire that a judge other than Judge
Hanson determinc the matter of ganetlons,
filed a “Naotice of Change of Judge.” Pre-
siding Judge Moody denied that request.

£
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Esch appeared at the show cause hearing
on June 2, 1976, with his own atiorney.
Stating that he planned to withdraw from
the case, Esch continued:

I've made it clear to Mr. Starr, I've made

it clear {0 the court that I'm not going to

write the brief in this case. ['ve not been
retained to write the brief. [P've indi-
cuted right from the beginning thal 1 had
no inlention of wriling the brief. 1 re-
peated that in court, to Mr. Starr re-
pealedly and in affidavils to this courl.

The trial court, relying in part on Esch's
statement lo Judge Moody on January 30
that he was “counsel as of now and if
anything happens {rom now on [ realize it'l]
he on my shouiders,” imposed a sanction of
$500. When Esch’s atltorney asked the
court to specify precisely whal conduct it
was sanclioning, the court responded:

THE COURT: His failure o mect—
well, I'll say now, Lwo briefing schedules
as ordered by the court, one as ordered hy
Judge Moody previousiy and the sccond
ordered by me,

MR. EVANS ({counsel for Esch):
You're summariiy handling the second
[ailure today without notice?

THE COURT: Yes. Well, would you
like—I can come up with another—I can
put another 500 on top of the 500, but |
don’t—I think Lhe point is made with one
500. It includes both.

The court {urther specificd that the $500
sanction was imposed pursuant to Alaska
R.Civ.P. 95(b).! However, when Esch's at-
torney pointed out that the trial court’s

1. Ruile 95, Alaska R.Civ.P. provides:

(a} For any infraction of these rules, the
court may withhold or assess costs or attor-
ney's fees as the circumstances of the case
and discouragement of like conduct in the
future may require; and such costs and at-
torney’s fees may be imposed upan offending
attorneys or parties.

(b) In addition to its authority under (a) of
this rule and its power to punish for con-
tempt, a court may, after reasonahle notice
and an opportunity to show cause to the
contrary, and after hearing by the court, if
requested, impose a fine not 1o exceed

$500.00 against any attorney who practices
before it for failure to compiy with these
rules or any rules promulgated by the su-
preme court.

order to show cause was issued on April 21,
1976, while Rule 95(h) did not go into effect
until May 1, 1976, the court stated that the
sanclion was being imposed pursuant Lo
“the inherent power of the court,” as well
as Rule 95(h).

The trial court then speeified that if Esch
did not pay the f{ine or perfect an appeal by
the next day, he would be suspended from
praciice before the trial courts until he paid
the [ine.

Eseh challenges Judge Hanson's imposi-
tion of the sanction on the following
grounds:

1. Judge Moody erred in denying his
applicalion for change of judge.

2. The trial court lacked the authority
under Rule 95(b} or the contempt power to
impose sanctions for failure Lo meet aither
of the briefing schedules.

3. The trial court erred in failing to
make detailed flindings of fact and conclu-
sions of law.

4. The trial court did not have the au-
thority to temporarily suspend him f{rom
practice.

5. The $500 sanclion was excessive un-
der the circumstances.

1. CHANGE OF JUDGE

As already noted, after he received Judge
Hunson's April 21, 1976, order to show
cause, Esch filed a notice of change of
judge, pursuant to Alaska R.Civ.P. 42(¢).2

Rule 45(f). Alaska R.App.P., promulgated hy
this court, provides that in appeals to the supe-
rior court:

The superior court shall set the time limits
for filing the necessary briefs and the time
for oral arpument at the time of a prehearing
conference to be ordered by that court.

We cansider failure to comply with such a
briefing schedule to be a violation of a rule
premulgated by this court, sufficient to autho-
rize the imposition of Rule 95(b) sanctions.

2. Civil Rule 42(c) provides in pertinent part:

(c} Change of Judge as a Matter of Right.
In all courts of the state, a judge or master
may be peremptorily challenged as foilows:

(1) Nature of Proceeding. In an action
pending in the Superior or District Courts,
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We hold that Judge Moody's denial of the
request was proper.

{1} In cases such as this, where the de-
termination to be made is whether sanc-
tions should be imposed for an infraction of
the court's rules, or a lawful order of the
court, the automatic change of judge autho-
rized by Rule 42(c) is inapplicable. Applica-
tion of that rule in such cases would pre-
venl Alaska's trial judges [rom tlaking the
immediale action that is often necessary to
insure the orderly and expeditious handling
of those matters coming before them. In-
stead, we hold that the applicable rule is the
one expressed in Continental [nsurance Cos.
v. Bayless & Roberts, Inc., 548 P.2d 398
(Alaska 1976), where we discussed the cir-
cumstances justifying a change of judge in
conlempt matters.

[2,3] In Continental we held that a
judge should not be disqualified from pre-
giding over conlempt proceedings if his ac-
tions do not indicate feelings of “personal
rancor” toward Lhe alleged contemnor. 548
P2d at 406. We cited with approval the
hoiding in Offcut v. Uniled States, 348 U.S.
11, 14, 75 S.Ct. 11, 99 L.Ed. 11 (1954), that
“a judge should not sit in judgment upon
misconduct of counsel if the contempt
charged is entangled with personal [eclings
of the judge against the lawyer.” [d. The
same considerations should apply to cases
involving the imposition of sanctions under
the authority of Rule 95(b).

[4] The record in this case, although
perhaps indicating that he was not particu-

each side is entitled as a matter of right 1o a
change of one judge and of one master. Two
or more parties aligned on the same side of
an action, whether or not consolidated. shall
be treated as one side for purposes of the
right ta a change of judge. bul the presiding
judge may allow an additional change of
judge to a party whose interests in the action
are hostile or adverse to the interests of an-
other party on the same side. A party wish-
ing to exercise his right to change of judge
shall file a pleading entitied "Notice of
Change of Judge.' The notice may be signed
by an attorney, it shall state the name of the
judge to be changed. and it shall neither
specify grounds nor be accompanied by an
affidavit. A judpge may honor an informal
request for change of judge. When he does
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larly pleased by Esch’s performance, fails to
demonstrate a degree of personal rancor on
the part of Judge Hanson sufficient to en-
title Esch to a change of judge. Thus,
Judge Moody correctly denied his request.

2. TRIAL COURT'S AUTHORITY TO
IMPOSE SANCTIONGS

Judge Hanson stated that the $500 sanc-
tion was imposed on Esch both for his fail-
ure to meel Judge Moody's briefing sched-
ule, issued on January 30, 1976, and his
failure to comply with the extended time
for briefing granted in Judge Hanson's
April 21, 1976, order. Appellant next con-
tends that the trial court lacked authority
under Rule 95(b) or the contempl power to
impose sanctions for failure to meet either
of the briefing schedules. Appellant ana-
lyzes each schedule separately.

a. Briefing Schedule No. L

(51 Appellant argues that Judge Hanson
could not use Rule 95(b) as a hasis for
imposing sanctions for failure to meetl
Judge Moody's January, 1976, schedule
since the amended rule was not effective
until May 1, 1976. Appellant is correct in
his contention; Judge Hanson's order to
show cause why sanctions should not be
imposed for [ailure Lo meet the first sched-
ule was issued on April 21, 1976, len days
hefore the new provision of Rule 95 became
effective.

However, Judge Hanson responded to
this argument when it was raised at the

so. he shall enter upon the record the date of
the request and the name of the party or
parties requesting change of judge. Such
action shall constitute an exercise of the re-
questing party's right 1o change of judge.

(2) Filing and Service. The notice of
change of judge shall be filed and copies
served on the parties, the presiding judge,
and the area court administrator, if any. in
accordance with Rule 5, Alaska Rules of Civil
Procedure,

(3} Timeliness. Failure to file a timely no-
tice precludes change of judge as a matter of
right. Notice of change of judge is timely if
filed before commencement of trial and with-
in five days afler notice that the case has
been assigned to a specific judge.
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June 2, 1976, hearing by stating that he was
aiso relying on the “inherent power” of the
court Lo impose sanctions [or violalion of ils
orders.

{6] The “inherent power” alluded to by
Judge Hanson could only mean the power
of the court Lo impose sanctions for con-
templ.  That the superior court has such
inherent power was {irmly cstablished by
our decision in Continental Insurance Cos.
v. Bayless & Roberts, Inc., supra. How-
ever, in the case at bar, Judge Hanson
clearly stated that he was nol finding Esch
in conlempt.

MR. EVANS: Your Honor, are you
finding Mr. Esch in conlempt?

THE COURT: No. I'm imposing sanc-
tions under Rule 95 [or failure to meet
his responsibility as an attorney in this
case.

Absent a finding that Esch was in contempt
of Judge Moody's order, there was no basis
for the exercise of the “inherent power”
relied upon by Judge Hanson. Thus, to the
extent iL represents a sanction for violation
of Judge Moody's order, the $500 fine was
imposed without law(ul authority.

b. Briefing Schedule No. 2.

Appellant concedes that sanclion provi-
sions of Civil Rule 95(h) were in effect at
the time of his (ailure to meet the time
requirements of Judge Hanson's own brief-
ing schedule. However, he contends thatl
Judge Hanson ignored the nolice provisions
of that rule.

Judge Hanson's April 21 order to show
cause also set a new brieling schedule
which required Starr's brief to be filed by
May 1, 1976. Appellant Esch did not meet
the May 1 deadline, and at the June 2
hearing on the [ailure to comply with Judge
Moody's [irst briefing schedule, Judge Han-
son stated that the $500 {ine was in part a
sanction for failure to meel the sccond
briefing sehedule. Rule 95(h), however, re-
quires the court to give the parly “reasona-
ble notice and an opportunity to show cause
to Lhe contrary, and [a} hearing
by the court, if requested,” before sanctlons
can be imposed.  Appellant argues Lhat

since he was given no prior notice that
sanctions might be imposed for failure to

comply with the second schedule, he was
deprived of duc process.

[7] The sanction imposed lor the second
failure to file the brief was authorized by
Rule 95(h). However, the trial court failed
Lo give specilic notice of its intention to
impose a sanclion for failure to meet the
May 1 filing date. While a strong argu-
ment can be made thal anyone in Fsch's
position should have anticipated Lhe possi-
hility of such sanctions, we hold that Judge
Hanson's lailure to observe Lhe notice re-
quirements of Rule 95(b} was error. Those
requirements arce clearly stated and essen-
tial to a proper applicalion of the rule.
Aithough it appears highly unlikely that
Esch could have made a sufficient showing
10 avoid heing properly sanctioned, we he-
lieve that he was entitled to the opportuni-
ty to do so.

Thus, with regard to Esch's alleged viola-
tion of Judge Hanson's own briefing sched-
ule, we reverse the order imposing a $500
sanction and remand the case for [urther
hearing on proper notice. If, alter such
further hearing, it appears thal a sanction
under Ruie 95(h) is warranted, the court
may enter such addilional orders as it
deems appropriate.

3. FINDINGS OF FACT AND
CONCLUSIONS OF LAW

[8] Our determination Lhat the sanction
in this case must be set aside, upon the
grounds aiready slated, makes it unncces-
sary for us to reach appeilant’s third con-
tontion that the trial court erred in failing
1o make findings of fact and conciusions of
luw. On that issue, we state only that
where sanctions are to be imposed, courts
shoukl, as a4 matter of sound practice, make
a clear record concerning the reason for
imposing the particular sanction and the
authority relied upon to do so. Failure to
do so may require a reversal and remand
for entry of such findings. See Weaver v.
Superior Court, 572 P.2d 425 (Alaska 1977);
Alaska R.Civ.P. 90(a}.

4. SUSPENSION FROM PRACTICE

[81 In Weaver v. Superior Court, supra,
we held that the superior court had no
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authorily to suspend an atlorney from prac-
tice before the trial courts as a means of
cnforeing payment of a $100 fine for con-
tempt. That holding 1s digpositive of the
same issue in this case. This court is the
only one having that authority. Id

-

5. EXCESSIVENESS OF SANCTION
[10] Appellant’s [inal contention is thal
the $500 sanclion was excessive under the
circumstances. Since reversal is required, it
is unnecessary for us to decide this issue.
However, we do deem it appropriate o
make one comment regarding appellant’s
argument. Ordinarily, the maximum sane-
tion authorized by Rule 95(b) should be
reserved for very serious Lransgressions or
persistent violations of the court’s rules.
REVERSED and REMANDED for fur-
ther proceedings consistent with this opin-

lon.
W
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Employee's widow and children appeal-
ed decision of Workmen's Compensalion
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Board denying benefits.  The Superior
Court, Third Judicial District, Vietor D.
Carlson, J., affirmed Board's determination,
and applicants appealed.  The Supreme
Court, Rabinowitz, J., held that: (1) medical
testimony constituted substantial evidence
to evercome presumption of compensability
concerning death of worker wito collapsed
while loading toolbox on back of pickup
truck and allegedly died as resull of hiced-
ing caused by ruptured berry hrain aneu-
rysm, since a reasonable mind couid find
evidence adequate to support a conclusion
that worker's death was not related to his
employment; (2) rule that any doubt as to
substance of medical testimony should he
resolved in favor of workmen's compensa-
tion claimant is not nceessarily applicable
whenever evidence reveals lack of unanimi-
ty or shows uncertainty among medical ex-
perts about ultimate causation; the rule is
properly applicable only when the substance
of a parlicular witness' testimony 1s in
doubt, and (3) evidence supporied decision
of Board, based upon testimony of medical
experts and of employee's co-workers, that
applicants had failed to show a work con-
neclion.

Alfirmed.

1. Workmen's Compensation = 1364
Medicad Lestimony constituted substan-
Lial evidence o overcome presumption of
compensability concerning death of worker
who collapsed whiic loading Loaibox on back
of pickup Lruck and allegedly died as resull
of bleeding caused by a ruptured berry
brain aneurysm, sinee a reasonable mincl
could find evidence adequate to support a
conclusion that worker's death was nol re-
jated o his employment.  AS 23.30.12001).

2. Workmen's Compensation &= 1339

In the absence of presumption of com-
pensability, workmen's compensation claim-
ants musl prove all clements necessary to
establish a claim.  AS 23.30.120(1).

1. Workmen's Compensation &= 1359
Rule that any doubt as to substance of
medical testimony should be resolved in fa-
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ADDITIONAL C NT. on-Counfidential

32 Please make any additional comments that you wish to bring to the Council’s attention
regarding your experience and suitability for this judgeship.

I believe I have excellent qualifications for the position of Superior Court
Judge in Nome, Alaska. My background as a private general practitioner affords me
good insight into the realistic needs of civil litigants. As an attorney who primarily
represented individual clients, as opposed to institutional clients, I am sensitive to the
expense of litigation and believe that as a judge I can help minimize such costs by
establishing procedures which encourage speedy resolution of such matters.

I have represented parties in domestic, child in need of aid, and
termination actions and understand the emotional consequences of such proceedings to
all concerned. I have also represented juveniles, been a single parent for two sons, and
the victim of a burglary perpetrated by juvenile offenders. These experiences have
taught me some of my most important lessons.

I have substantial experience in criminal actions, the majority as criminal
defense counsel; however, for approximately six years, I acted as city attorney to Bethel,
Alaska. During a portion of that time I drafted and acted as prosecutor on municipal
in-fraction matters. This experience has given me insight into the realities of law
enforcement. I am aware of the need for firm, fair and consistent sanctions for breach
of societal norms.

As a consequence of working for many years in the substance abuse field,
I am also aware of the terrible cost society pays for alcohol and drug abuse and applaud
the determined efforts of the rural communities to confront the use and effects of
alcohol and drugs. I know the majority of rural defendants are involved with the law
as a consequence of actions undertaken under the influence of alcohol or drugs, but also
realize that treatment can work, if an individual wishes to change his or her behavior.

During my practice, I have had the opportunity to act as public defender
for the Yukon-Kuskokwim delta area and thereafter, to serve as city attorney for Bethel
from 1976 until the early 80’s. I have also handled cases and tried matters outside
Anchorage and Fairbanks, including Juneau, Haines, Valdez, Kodiak, Nome, Kotzebue,
and Barrow. I have some appreciation of cross-cuitural issues and am sensitive to
important native concerns like subsistence and sovereignty. Most importantly, I believe
my life experience has made me aware that there are few absolutes. The majority of
the issues which our society face are those in which both sides have realistic and
legitimate points of view. At age 50 I have developed a good and reliable decision
making process and accept responsibility for those decisions. My family, friends and
clients regard me to be a reliable sounding board for ideas, concerns and troubles, large
and small. These are qualities most people would expect in a judge before whom they
might appear.
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